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UNITED  STATES-CANADA  FREE-TRADE  AGREEMENT 
IMPLEMENTATION  ACT  OF  1988 


August  4,  1988. — Ordered  to  be  printed 


Mr.  RoDiNO,  from  the  Committee  on  the  Judiciary, 
submitted  the  following 

REPORT 

[To  accompany  H.R.  5090  which  on  July  26,  1988,  was  referred  jointly  to  the  Com- 
mittee on  Ways  and  Means,  the  Committee  on  Agriculture,  the  Committee  on 
Banking,  Finance  and  Urban  Affairs,  the  Committee  on  Energy  and  Commerce, 
the  Committee  on  Foreign  Affairs,  the  Committee  on  Government  Operations,  the 
Committee  on  Interior  and  Insular  Affairs,  and  the  Committee  on  the  Judiciary] 

The  Committee  on  the  Judiciary,  to  whom  was  referred  the  bill 
(H.R.  5090)  to  implement  the  United  States-Canada  Free-Trade 
Agreement,  having  considered  the  same,  report  favorably  thereon 
without  amendment  and  recommend  that  the  bill  do  pass. 

OVERVIEW 

H.R.  5090  was  jointly  referred  to  the  Committee  on  the  Judici- 
ary. The  following  analysis  covers  those  portions  of  the  bill  within 
the  jurisdiction  of  the  Committee,  with  major  emphasis  on  the  dis- 
pute resolution  and  immigration  related  provisions  contained  in 
H.R.  5090. 

SUMMARY  OF  PROVISIONS  OF  THE  FREE  TRADE  AGREEMENT  RELATING 
TO  JUDICIAL  REVIEW 

A  centerpiece  of  the  United  States-Canada  Free  Trade  Agree- 
ment (hereinafter  FTA)  is  the  creation  of  independent  binational 
panels,  composed  of  United  States  and  Canadian  experts,  to  review 
final  determinations  relating  to  countervailing  duties  and  anti- 
dumping cases.  Under  the  FTA  these  panels  will  be  substituted  for 
judicial  review  in  each  country,  unless  both  governments  and  the 
parties  agree  to  submit  to  judicial  review.  The  panels  will  apply 
the  law  of  the  country  whose  antidumping  or  countervailing  duty 
determination  is  being  reviewed.  The  panels  will  consist  of  five  (5) 
members,  with  each  country  appointing  two  members.  The  fifth 
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member  will  be  appointed  by  agreement,  and  in  the  event  that  the 
parties  can  not  agree,  the  fifth  member  will  be  appointed  by  lot. 

SUMMARY  OF  THE  COMMITTEE  ACTION 

The  Committee,  after  extensive  analysis,  has  concluded  that  the 
FTA  is  constitutional.  Specifically,  the  Committee  has  determined 
that  the  substitution  of  binational  panel  review  for  the  current 
system  of  judicial  review  is  constitutional.  The  binational  panel 
process  affords  parties  with  due  process.  The  elimination  of  judicial 
review  for  all  categories  of  cases — except  those  based  on  the  Consti- 
tution— does  not  violate  Article  III  of  the  Constitution.  Finally,  the 
Committee  has  concluded  that  the  implementation  of  panel  deci- 
sions set  forth  in  H.R.  5090  does  not  violate  the  Appointments 
Clause  of  the  Constitution.  In  sum,  the  Committee  concluded  that 
the  use  of  international  tribunals  to  resolve  these  disputes  falls 
within  the  power  of  the  Congress  and  the  President  to  regulate  for- 
eign commerce  and  foreign  affairs,  and  is  consistent  with  historical 
precedent  and  our  legal  traditional. 

BACKGROUND 

The  United  States-Canada  Free  Trade  Agreement  (hereinafter 
FTA)  contains  as  a  central  feature  a  binational  panel  mechanism 
for  reviewing  antidumping  and  countervailing  duty  cases.  ^  The 
antidumping  law  is  essentially  designed  to  provide  a  remedy  when 
a  product  is  sold  in  the  United  States  at  a  price  less  than  its  fair 
value  and  imports  of  that  product  are  causing  material  injury  to  a 


^  The  panels  discussed  in  this  portion  of  the  Committee  Report  are  those  encompassed  in  Arti- 
cle 19  of  the  FTA.  These  panels  are  distinguishable  from  the  dispute  resolution  panels  appointed 
under  Article  18  of  the  FTA.  In  addition,  the  following  discussion  applies  only  to  the  activities  of 
the  Article  19  binational  panels  insofar  as  they  relate  to  the  review  of  individual  trade  related 
cases,  and  does  not  extend  to  the  function  of  Article  19  panels  when  they  are  charged  with  per- 
forming a  review  function  relating  to  proposed  legislative  changes.  Article  1903  and  1806. 

The  panels  will  exist  for  the  next  5  to  7  years  under  the  terms  of  the  Agreement.  Under  the 
terms  of  Article  1906,  over  the  next  5  years  (with  a  possible  2  year  extension)  the  two  nations 
are  charged  with  responsibility  of  negotiating  a  solution  to  the  underlying  conflicts  concerning 
the  substance  of  antidumping  and  countervailing  duty  laws.  The  use  of  dispute  resolution  panels 
may  lead  to  the  creation  of  a  body  of  experts  who  could  be  helpful  in  the  development  or  negoti- 
ation of  common  principles  of  trade  law.  Thus,  the  use  of  binational  panels  for  a  transition 
period  can  be  seen  as  furthering  the  longer  term  foreign  policy  goal  of  improved  trade  laws. 
Horlick,  Oliver  &  Steger,  Dispute  Resolution  Mechanisms,  in  the  Canada-United  States  Free 
Trade  Agreement:  The  Global  Impact  (J.  Schott,  M.  Smith  ed.  1988)  (hereinafter  Horlick,  Oliver) 
at  77,  86,n.66. 

Since  1980  over  700  cases  involving  antidumping  or  countervailing  duty  claims  have  been 
filed,  but  only  31  of  those  cases  involved  Canadian  products  and  only  13  of  those  cases  led  to 
final  determinations.  During  the  same  period,  Canada  processed  twice  as  many  antidumping 
cases  (42)  and  orders  (23)  on  United  States  products.  Testimony  of  Jean  Anderson,  Chief  Counsel 
of  the  International  Trade  Commission,  Department  of  Commerce  on  United  States/Canada 
Free  Trade  Agreement  Before  the  Committee  on  the  Judiciary,  Subcommittee  on  Courts,  Civil 
Liberties,  and  the  Administration  of  Justice,  United  States  House  of  Representatives,  100th 
Cong.  2d  Sess.,  April  28,  1988  (unpublished  hearings)  (hereinafter  House  Hearings)  at  4.  More- 
over, antidumping  or  countervailing  duty  orders  cover  less  than  $600  million  worth  of  goods  out 
of  $70  billion  in  imports  from  Canada.  Id.  The  number  of  court  cases  affected  by  the  FTA  is 
small:  fewer  than  six  out  of  2,000  cases  heard  by  the  Court  of  International  Trade  (CIT)  between 
1980  and  1988  involved  the  application  of  antidumping  or  countervailing  duty  laws  to  Canadian 
goods.  Report  by  the  Committee  on  International  Trade,  The  Association  of  the  Bar  of  the  City 
of  New  York,  April  25,  1988  (hereinafter  Report  of  the  Association  of  the  Bar  of  the  City  of  New 
York)  at  2;  Testimony  of  Ambassador  Clayton  Yeutter,  United  States  Trade  Representative  on 
United  States/Canada  Free  Trade  Agreement  Before  the  Committee  on  Finance,  United  States 
Senate,  100th  Congress  2d  Session  (also  noting  that  the  CIT  has  affirmed  the  agency  decision  in 
all  the  cases  decided  to  date). 
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domestic  industry.  ^  The  countervailing  duty  statute  provides  re- 
dress when  an  imported  product  is  subsidized  and  the  imports 
cause  material  injury  to  a  United  States  industry.^  The  creation  of 
binational  panels  was  a  direct  response  to  the  problems  that  oc- 
curred in  the.  trade  and  foreign  affairs  relations  of  the  two  coun- 
tries that  arose  from  the  adjudication  of  private  trade  disputes. "^ 
Under  the  FTA  the  final  decisions  on  antidumping  and  counter- 
vailing duty  cases  made  by  the  relevant  administering  authority  in 
each  country  are  to  be  subject  to  review  by  a  panel  consisting  of 
persons  appointed  by  the  two  countries.  The  binational  panels 
would  be  required  to  apply  to  the  law  of  the  country  whose  agency 
decision  is  being  reviewed.  The  panels  would  be  required  to  make 
decisions  within  very  strict  time  deadlines.  The  decisions  of  these 
panels  would  be  binding  on  the  two  countries  and  would  serve  as  a 
substitute  for  judicial  review  under  domestic  law. 

The  creation  of  binational  panel,  in  combination  with  other  fea- 
tures of  the  FTA,  offer  concrete  benefits  for  United  States  persons 
and  businesses.  First,  the  panels  will  apply  the  same  standard  of 
review  as  a  court  ^  but  it  must  make  its  decisions  in  a  much  short- 
er time  period,  and,  thereby  enhance  the  "...  ability  to  calculate 
the  economic  costs  and  benefits  .  .  .  [involved  in  appealing  a 
case]."  ^  Second,  the  use  of  dispute  resolution  panels  over  the  next 
five  to  seven  years  is  designed  as  a  prelude  to  the  development  of 
permanent  substantive  changes  in  the  trade  laws  of  the  two  coun- 
tries. It  has  been  argued  that  familiarity  with  the  laws  of  the  other 
nation  will  facilitate  this  development.*^  Third,  for  American  ex- 
porters the  FTA  presents  a  specific  improvement  by  authorizing 
review  of  certain  decisions  concerning  antidumping  and  counter- 
vailing duty  cases  in  Canada  that  are  not  currently  subject  to  judi- 
cial review  in  Canadian  courts.®   Finally,  the  use  of  binational 


2  New  York  State  Bar  Association,  International  Law  and  Practice  Section,  Report,  Resolution 
of  Trade  Disputes  under  the  Canada/United  States  Free  Trade  Agreement,  March  18,  1988  at  1- 
2  (hereinafter  Report  of  the  New  York  State  Bar  Association);  see  also  Report  of  the  Association 
of  the  Bar  of  the  City  of  New  York,  suprq  note  1,  at  2-3. 

When  dumping  is  found  the  importer  is  assessed  an  additional  duty  which  typically  is  equal  to 
the  margin  between  the  exporter's  home  market  price  and  the  price  of  the  import.  Thus,  anti- 
dumping laws  are  aimed  at  the  minimization  or  elimination  of  price  discrimination  by  exporters 
that  materially  injure  United  States  industries. 

^  Id.  In  a  countervailing  duty  case  the  goal  of  the  interested  party  is  imposition  of  an  added 
duty  equal  in  amount  to  the  net  subsidy. 

*  See  Koh,  The  Legal  Markets  of  International  Trade:  A  perspective  on  the  Proposed  United 
States-Canada  Free  Trade  Agreement,  12  Yale  J.  Int'l  L.193,  213-15,  222-23  (1987). 

5  United  States-Canada  Free  Trade  Agreement,  Article  1911,  entered  into  January  2,  1988 
(hereinafter  FTA).  The  future  references  to  articles  or  provisions  of  the  FTA  are  by  article 
number. 

^  Horlick,  Oliver,  supra  note  1,  at  65,70.  Under  Article  1904.14  the  panels  must  reach  a  final 
decision  between  300  and  315  days  after  a  dispute  is  filed  with  the  panel.  This  time  frame  is 
substantially  shorter  than  that  applicable  in  the  context  of  United  States  federal  courts,  where 
the  average  time  to  final  disposition  is  about  two  years.  Id.  at  79,n.23.  Moreover,  the  time  dead- 
lines are  a  substantial  improvement  over  the  average  time  it  takes  to  dispose  of  a  commercial 
dispute  in  the  context  of  a  complaint  brought  under  the  General  Agreement  on  Tariffs  and 
Trade  (GATT).  Id.  at  84,n.48-49,  85,n.52. 

'  Horlick,  supra  note  1,  at  77;  Report  of  the  New  York  State  Bar  Association,  supra  note  2  at 
10.  Other  more  speculative  benefits  have  also  been  suggested.  Horlick  and  Valentine,  Improve- 
ments in  Trade  Remedy  Law  and  Procedures  under  the  Canada-United  States  Free  Trade 
Agreement,  presented  at  a  Conference  of  the  American  Bar  Association,  United  States/Canada 
Free  Trade  Agreement:  The  Legal  and  Economic  Implications,  Jan.  29,  1988  at  15-18  (arguing 
that  the  use  of  five  person  panels  will  produce  more  consistent  decisions  than  currently  avail- 
able through  the  use  of  a  single  judge). 

*  Horlick,  supra  at  note  1,  at  69-70;  see  also  House  Hearings;  Testimony  of  Jean  Anderson, 
supra  note  1  at  8.  An  additional  benefit  for  United  States  persons  is  the  participation  of  United 
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panels  permits  the  interested  private  parties  to  utilize,  in  appropri- 
ate cases,  the  legal  assistance  of  government  attorneys  in  the  panel 
process.  This  indirect  type  of  assistance  to  United  States  exporters 
could  help  reduce  the  legal  costs  to  the  parties,  especially  to  small 
businesses.^ 

It  is  important  to  keep  in  mind  the  origins  of  the  binational  dis- 
pute resolution  process.  ^°  According  to  some  accounts,  the  Canadi- 
an negotiators  had  sought  substantive  changes  in  the  antidumping 
and  countervailing  duty  laws  of  the  United  States.  Both  countries 
had  expressed  concerns  about  the  consistency  of  decisions  made 
under  the  other  countries  trade  laws.  ^  ^  The  Canadians  were  appar- 
ently motivated  by  a  desire  to  avoid  what  they  perceived  as  politi- 
cally motivated  protectionist  decisions  concerning  the  application 
of  United  States  trade  laws.  ^  ^  Of  particular  concern  to  Canada  was 
a  pair  of  apparently  inconsistent  decisions  concerning  softwood 
lumber.  1^  On  the  other  hand,  the  United  States  negotiators  were 
unwilling  to  exempt  Canada  from  our  countervailing  duty  law 
without  ensuring  stronger,  enforceable  discipline  over  Canadian 
subsidies.^'*  When  the  negotiators  were  unable  to  agree  on  substan- 
tive changes,  they  focused  on  improvements  to  the  process  of  re- 
solving these  trade  disputes.  Thus,  the  FTA  does  not  have  any 
affect  on  the  existing  antidumping  or  countervailing  duty  laws  of 
either  country.  The  binational  panel  system  is  the  result  of  those 
compromises.  Particularly  in  the  context  of  countervailing  duty 
cases  where  the  underlying  issue  is  an  agency  action  to  ".  .  .  offset 
and  neutralize  another  government's  program  to  assist  one  of  its 
domestic  industries  .  .  .  [thereby  increasing  the  [  .  .  .  sensitivities 
.  .  .  [of]  .  .  .  both  governments,"  ^^  a  governmental  resolution  of 
these  issues  is  particularly  appropriate. 

General  legal  conclusions 

After  an  extensive  review  of  the  FTA  and  the  constitutional  and 
legal  issues,  the  Committee  has  concluded  that  the  binational  panel 
mechanism  of  the  FTA  and  its  implementing  legislation  is  constitu- 
tional. The  FTA  and  implementing  legislation  are  the  product  of 
extensive  discussions  and  dialogue  between  the  legislative  and  ex- 
ecutive branches,  and  thus  carries  more  than  the  usual  presump- 
tion of  constitutionality.  Where  federal  courts  are  faced  with  fun- 
damental constitutional  questions,  concerning  the  FTA  it  is  likely 
that  the  shared  responsibility  for  regulating  foreign  commerce  and 
foreign  affairs  possessed  by  these  two  branches  will  place  the  FTA 
"on  strong  constitutional  ground."  ^^  It  is  in  large  part  the  interna- 


States  appointees  to  the  binational  review  panels  in  Canadian  cases.  See  Report  of  the  Associa- 
tion of  the  Bar  of  the  City  of  New  York,  supra  note  1,  at  4. 

®  Horlick,  supra  note  1,  at  70-71. 

*°  See  generally  Koh,  The  Legal  Markets  of  International  Trade:  A  Perspective  on  the  Proposed 
United  States-Canada  Free  Trade  Agreement,  12  Yale  J.  Int'l  L.  193  (1987);  Note,  A  Proposed 
Modification  of  U.S.  Import  Relief  Measures  in  the  Context  of  a  United  States-Canada  Free 
Trade  Agreement:  Safeguard,  Countervail  and  Antidumping,  17  Ga.  J.  Int'l  &  Comp.  L.  99  (1987). 

'  *  House  Hearings  Testimony  of  Jean  Anderson,  supra  note  1,  at  4. 

•2  Report  of  the  Association  of  the  Bar  of  the  City  of  New  York,  supra  note  1,  at  1,  3;  Report 
of  the  New  York  State  Bar  Association,  supra  note  1,  at  9,  10  (citing  Canadian  sources). 

^^  Id.;  House  Hearings  Testimony  of  Jean  Anderson,  supra  note  1,  at  4. 

**  House  Hearings,  Testimony  of  Jean  Anderson,  supra  note  1,  at  4. 

*  ^  Report  of  the  Association  of  the  Bar  of  the  City  of  New  York,  supra  note  1. 

*  *  House  Hearings,  Testimony  of  Joseph  Griffin  on  Behalf  of  the  American  Bar  Association  at 
2. 


tional  context  of  this  Agreement — impinging  on  the  regulation  of 
both  foreign  affairs  and  foreign  commerce — that  makes  the  bina- 
tional  panel  review  process  constitutional. 

Article  III  of  the  Constitution  grants  Congress  general  authority 
to  affect  federal  court  jurisdiction.  In  the  case  of  the  FTA — involv- 
ing adjudication  of  government-created  ''public  rights'' — that  Con- 
gressional authority  permits  the  removal  of  statutory  claims  from 
ordinary  judicial  review  mechanisms.  This  is  particularly  true 
where,  as  here,  the  review  function  will  be  performed  by  an  inter- 
national body  applying  international  law.  ^  ^ 

Substitution  of  panel  review  for  the  preexisting  system  of  judicial 
review  does  not  deprive  anyone  of  due  process.  The  binational 
panel  process  contemplates  the  selection  of  five  panelists:  two  from 
the  United  States,  two  from  Canada  and  a  fifth  selected  either  by 
agreement  or  in  the  case  of  disagreement,  by  lot.  The  panelists  are 
charged  with  a  duty  to  apply  the  law  and  precedent  of  the  relevant 
country.  The  panels  will  use  the  basic  rules  of  appellate  procedure 
as  they  exist  in  the  United  States  and  Canada,  respectively.  In  ad- 
dition, the  panelists  will  be  subject  to  a  strict  code  of  ethics  and 
will  be  subject  to  peremptory  challenges  by  each  government.  Fi- 
nally, the  FTA  provides  for  a  review  mechanism  of  aberrant  panel 
decisions  through  the  use  of  extraordinary  challenge  committes.  ^  ® 
Thus,  the  binational  panel  process  meets  any  requirements  for  a 
fundamentally  fair  process.  To  the  extent  that  the  Constitution  re- 
quires a  judicial  forum  for  the  adjudication  of  constitutional 
claims — both  facial  and  as  applied — the  implementing  legislation 
accomplishes  that  goal.^^ 

As  Professor  Andreas  Lowenfeld  put  it: 

While  some  aspects  of  the  [FTA]  are  unique  .  .  .  overall 
it  fits  within  the  traditions  of  the  foreign  relations  law  of 
the  United  States,  both  with  respect  to  dispute  settlement 
and  with  respect  to  legislation  concerning  international 
trade.  20 

LEGISLATIVE  HISTORY 

The  FTA  was  initialed  by  the  United  States  and  Canadian  gov- 
ernments on  October  3,  1987,  and  implementing  legislation  was 


^■^  United  States  Department  of  Commerce,  "Summary  of  the  United  States-Canada  Free 
Trade  Agreement"  (undated),  at  36;  See  Testimony  of  John  O.  McGinnis,  Deputy  Assistant  At- 
torney General,  Office  of  Legal  Counsel,  United  States  Department  of  Justice  on  Constitutional 
Implementation  of  Binational  Panel  Committee  Decisions  under  the  United  States/Canada  Free 
Trade  Agreement  Before  the  Subcommittee  on  Courts  and  Administrative  Practice  of  the  Com- 
mittee on  the  Judiciary,  United  States  Senate,  100th  Cong.  2d  Sess.,  May  20,  1988  (hereinafter 
Senate  Hearings  Testimony  of  McGinnis)  at  1-2.  The  panels  will  be  responsible  for  applying  the 
terms  of  the  Free  Trade  Agreement,  an  international  agreement.  The  FTA,  in  turn,  incorporat- 
ed both  United  States  and  Canadian  domestic  law. 

^8  Article  1904.13  and  Annex  1904.13  establish  extraordinary  challenge  committees.  Resort  to 
these  committees  by  either  government  is  based  on  a  claim  that  the  underlying  binational 
review  process  has  been  adversely  affected  by  gross  misconduct,  bias,  or  serious  conflict  of  inter- 
est of  a  panel  member;  a  departure  by  the  panel  from  a  fundamental  rule  of  procedure;  or  a 
panel  decision  that  manifestly  exceeds  its  jurisdiction.  The  extraordinary  challenge  committees 
will  consist  of  panels  for  three  retired  federal  judges  of  the  United  States  or  sitting  or  retired 
judges  from  the  Federal  Court  in  Canada. 

19  H.R.  5090,  section  401. 

2°  Letter  from  Professor  Andreas  F.  Lowenfeld,  New  York  University  School  of  Law,  to  Repre- 
sentative Robert  W.  Kastenmeier,  April  11,  1988  (hereinafter  Letter  from  Professor  Lowenfeld) 
at  2. 


submitted  by  the  President  to  the  Congress  on  July  26,  1988.  The 
FTA  was  negotiated  pursuant  to  a  grant  of  authority  from  the  Con- 
gress. ^^  This  authority  is  derived  from  the  Trade  Act  of  1974,  and 
the  Trade  and  Tariff  Act  of  1984,  and  permits  the  Executive  to 
have  greater  confidence  in  negotiations  with  other  nations.  This 
confidence  is  a  result  of  the  unusual  nature  of  the  so-called  "fast 
track"  authority.  Under  the  provisions  of  the  Trade  Act,  once  there 
is  an  agreement  the  Executive,  working  with  the  Congress,  drafts 
implementing  legislation.  This  legislation  is  then  submitted  to  the 
Congress  for  a  quick  up  or  down  vote.  Due  to  the  cooperative 
nature  of  the  "fast  track"  negotiating  authority  used  in  the  devel- 
opment of  the  FTA,  extensive  consultations  occurred  between  the 
Congress  and  the  Executive  Branch,  especially  after  the  Agreement 
was  tentatively  resolved  in  October  1987.  The  final  implementing 
legislation  was  jointly  developed  by  the  Congress  and  the  Executive 
Branch. 

The  Committee  requested  a  constitutional  assessment  of  the  dis- 
pute resolution  mechanism  of  the  FTA  by  the  American  Law  Divi- 
sion of  the  Library  of  Congress  ^^  and  obtained  release  to  the  Com- 
mittee by  the  International  Trade  Commission  of  a  constitutional 
assessment  prepared  by  its  General  Counsel  of  the  International 
Trade  Commission.  ^^  The  Committee  also  communicated  with  a 
number  of  leading  academic  experts  concerning  the  FTA.  The  Com- 
mittee requested  that  each  of  these  experts  provide  the  Committee 
with  the  benefit  of  their  views  in  writing.  Professor  Louis  Henkin, 
Columbia  University  School  of  Law,  Professor  David  Shapiro,  Har- 
vard University  Law  School,  and  Professor  Andreas  Lowenfeld, 
New  York  University  School  of  Law  each  submitted  detailed  re- 
sponses to  the  Committee's  inquiry.  ^^ 

The  Committee,  acting  through  the  Subcommittee  on  Courts, 
Civil  Liberties  and  the  Administration  of  Justice,  conducted  a  hear- 
ing on  the  FTA  on  April  28,  1988.  The  Subcommittee  heard  from 
the  Honorable  Sam  Gibbons,  Chairman  of  the  Subcommittee  on 
Trade  of  the  Committee  on  Ways  and  Means;  Honorable  Alan 
Holmer,  Deputy  United  States  Trade  Representative;  Jean  Ander- 
son, Chief  Counsel  for  International  Trade,  United  States  Depart- 
ment of  Commerce;  ^s  Andrew  Vance,  on  behalf  of  the  Customs 
and  International  Trade  Bar  Association;  Joseph  Griffin,  on  behalf 
of  the  American  Bar  Association;  and  Professor  Harold  Bruff  from 
the  University  of  Texas  School  of  Law.^^ 


2>  Trade  Act  of  1974,  Publ.  L.  91-618  (1975),  section  105;  88  Stat.  1978,  19  U.S.C.  2115. 

2  2  Congressional  Reference  Service,  American  Law  Division,  Possible  Constitutional  Objec- 
tions to  the  Canada-U.S.  Trade  Agreement,  December  16,  1988  (prepared  by  John  Killian)  (here- 
inafter Killian). 

2  3  Memorandum  of  the  General  Counsel,  International  Trade  Commission,  The  constitutional 
issues  raised  by  the  Canada-United  States  Free  Trade  Agreement's  provisions  establishing  a  bi- 
national  panel  to  review  final  antidumping  and  countervailing  duty  determinations,  November 
19,  1987  (hereinafter  Opinion  of  the  General  Counsel,  International  Trade  Commission). 

2"  Letter  from  Professor  Lowenfeld,  supra  note  20;  Letter  from  Professor  Louis  Henkin,  Co- 
lumbia University,  School  of  Law,  to  Representative  Robert  W.  Kastenmeier,  March  30,  1988 
(hereinafter  Letter  From  Professor  Henkin);  Letter  from  Professor  David  L.  Shapiro,  Harvard 
Law  School,  to  Representative  Robert  W.  Kastenmeier,  February  2,  1988  (hereinafter  Letter 
from  Professor  Shapiro). 

2  5  House  Hearings,  Testimony  of  Jean  Anderson,  supra  note  1. 

2"  House  Hearings,  Testimony  of  Professor  Bruff. 


Subsequent  to  the  hearing,  the  Committee  received  submissions 
of  the  FTA  from  the  Association  of  the  Bar  of  the  City  of  New 
York, 2^  the  New  York  State  Bar  Association, ^^  the  Federal  Circuit 
Bar  Association,  and  a  statement  from  Sidney  Weiss,  Esq. 

LEGAL  CONTEXT  OF  THE  FREE  TRADE  AGREEMENT:  POWERS  OF  THE 
CONGRESS  AND  THE  PRESIDENT 

Congress  has  the  power  to  regulate  foreign  commerce  and  to  es- 
tablish duties.  2^  Legislation  to  implement  the  United  States- 
Canada  Free  Trade  Agreement  will  be  enacted  pursuant  to  that  au- 
thority. The  exercise  of  such  legislative  power  is  exclusively  within 
the  power  of  Congress.  Moreover,  the  scope  of  the  power  to  regu- 
late foreign  commerce  is  extremely  broad,  ^^  as  is  the  power  to  set 
duties.  ^^  Encompassed  within  the  scope  of  the  Congressional  power 
to  regulate  foreign  commerce  and  law  duties  is  the  authority  to  es- 
tablish mechanisms  for  the  adjudication  of  duty  disputes  with  a 
foreign  nation  or  the  goods  from  a  foreign  nation. ^^ 

The  Constitution  also  authorizes  the  President  and  the  Congress 
to  exercise  the  foreign  affairs  power.  ^^  In  the  context  of  "fast  track 
negotiating  authority",  where  the  President  has  been  explicitly 
granted  power  to  negotiate  tariff-related  issues,  ^^  the  scope  of  Pres- 
idential power  is  at  its  apex.^^  The  constitutionality  of  such  broad 
delegations  of  authority  has  been  clearly  established.^^  The  courts 
have  generally  deferred  to  the  political  branches  on  the  question  of 
delegation  in  the  context  of  foreign  affairs.  ^"^  As  the  Supreme 
Court  concluded  in  a  recent  case  involving  a  challenge  to  the  legal- 
ity of  an  international  arbitration  tribunal: 

When  the  President  acts  pursuant  to  an  express  or  im- 
plied authorization  from  Congress,  he  exercises  not  only 
his  powers  but  also  those  delegated  by  the  Congress.  In 


2^  Report  of  the  Association  of  the  Bar  of  the  City  of  New  York,  supra  note  1. 

2^  Report  of  the  New  York  State  Bar  Association,  supra  note  2. 

29  Article  I,  section  8,  clause  3  of  the  United  States  Constitution  provides  that  "[t]he  Congress 
shall  have  the  Power  ...  To  regulate  Commerce  with  foreign  Nations."  Article  I,  section  8, 
clause  1  provides  that  "[t]he  Congress  shall  have  the  power  To  lay  and  collect  Taxes,  Duties, 
Imports  and  Excises  .  .  .".  See  generally  Weber  v.  Freed,  239  U.S.  325,  329  (1951). 

3°  See,  e.g.,  Japan  Line,  Ltd.  v.  County  of  Los  Angeles,  441  U.S.  434,448  (1979)  ("there  is  evi- 
dence that  the  Founders  intended  the  scope  of  the  foreign  commerce  power  to  be  greater  [than 
interstate  commerce  regulation]."). 

31  Board  of  Trustees  of  the  University  of  Illinois  v.  United  States,  289  U.S.  48,  58-9  (1933). 

3  2  Opinion  of  the  General  Counsel,  International  Trade  Commission,  supra  note  23,  at  70-73; 
Ex  Parte  Bakelite  Corp.,  279  U.S.  438,458  (1929)  (Congress  has  the  power  to  adopt  any  appropri- 
ate means  of  carrying  out  its  duty  setting  and  collection  function). 

3  3  Article  II  of  the  Constitution  grants  the  President  foreign  affairs  powers.  United  States  v. 
Curtiss-Wright  Export  Corp.,  299  U.S.  304  319  (1936).  The  Congress  has  foreign  affairs  powers.  L. 
Henkin,  Foreign  Affairs  and  the  Constitution,  37-56,  74-9  (1972);  Opinion  of  the  General  Coun- 
sel, International  Trade  Commission,  supra  note  23,  at  73  (citing  Perez  v.  Brownell,  356  U.S.  44, 
57  (1958). 

34  Trade  Act  of  1974,  Publ.  L  91-618(1975);  19  U.S.C.  2115. 

35  See  generally  L.  Henkin,  Foreign  Affairs  and  the  Constitution,  173-176  (1972);  Restatement 
(Third)  Foreign  Relations  Law  of  the  United  States,  section  303(1987).  As  the  Library  of  Con- 
gress has  noted,  "...  the  fact  that  the  law  is  one  resulting  from  greater  participation  in  the 
process  by  the  President,  that  the  President  supports  the  law,  and  that  it  preserves  presidential 
prerogatives  has  been  critical  in  the  Court's  sustaining  of  a  law  against  .  .  .  challenge.".  Killian, 
supra  note  22,  at  17  (citing  Nixon  v.  Administrator  of  General  Services  Administration,  433  U.S. 
425,442-44,447-48  (1977)). 

3  6  See  House  Hearings  Testimony  of  Prof.  Bruff,  supra  note  26,  at  3-4  (citing  J.W.  Hampton, 
Jr.  and  Co.  and  Co.  v.  United  States,  276  U.S.  394  (1928)). 

3  7  Dames  &  Moore  v.  Regan,  453  U.S.  654,  679-680  (1981);  see  also  Florsheim  Shoe  Co.  v. 
United  States,  744  F.2d  787,  793  (Fed.  Cir.  1984)  (".  .  .  [CJongressional  authorizations  of  presiden- 
tial power  [in  foreign  affairs]  should  be  given  a  broad  construction"). 
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such  a  case  the  executive  action  would  be  supported  by  the 
strongest  of  presumptions  and  the  widest  of  latitude  of  ju- 
dicial interpretation,  and  the  burden  of  persuasion  would 
rest  heavily  upon  any  who  may  attack  it.^®  (Quotation 
marks  omitted.) 

Deferral  by  the  judicial  branch  to  the  constitutionality  of  acts  of 
the  political  branches  in  the  area  of  foreign  commerce  and  foreign 
affairs  does  not,  however,  eliminate  the  need  to  measure  the  FTA 
against  a  constitutional  standard.  International  agreements  must 
also  comply  with  the  Constitution.  ^^  Thus,  it  is  appropriate  to 
evaluate  the  binational  panel  mechanism  to  determine  whether  the 
FTA  violates  Article  III  of  the  Constitution  by  removing  review  of 
these  claims  from  federal  court  review.  Second,  it  is  appropriate  to 
evaluate  the  requirements  of  due  process  relative  to  antidumping 
and  countervailing  duty  cases.  Finally,  the  Committee  has  re- 
viewed the  question  of  whether  the  Appointments  Clause*  °  of  the 
Constitution  requires  that  the  President  be  involved  in  the  imple- 
mentation of  the  decisions  of  the  binational  panels. 

Judicial  Review:  Article  III  Review 

Current  United  States  law  provides  for  appellate  review  of  final 
determinations  of  antidumping  and  countervailing  duty  cases.*  ^  In 
the  initial  instance,  final  decisions  by  the  Commerce  Department's 
International  Trade  Administration,  and  the  International  Trade 
Commission  are  reviewed  by  the  Court  of  International  Trade 
(CIT).  In  turn  appeals  of  the  decisions  of  the  CIT  are  heard  by  the 
Court  of  Appeals  for  the  Federal  Circuit  (CAFC).*^  Finally,  deter- 
mination of  the  Federal  Circuit  are  subject  to  the  certiorari  juris- 
diction of  the  United  States  Supreme  Court.  The  CIT  and  the 
CAFC  are  both  Article  III  courts  consisting  of  judges  who  have 
been  appointed  for  life.  The  FTA  proposes  to  provide  a  substitute 
system  for  the  existing  judicial  review  structure,  but  retains  ad- 
ministrative agencies  to  make  the  preliminary  and  final  determi- 
nations. The  implementing  legislation  precludes  judical  review  for 
all  but  a  narrow  range  of  constitutional  challenges. 

It  is  beyond  serious  question  that  the  Congress  may  constitution- 
ally delegate  administration  of  antidumping  and  countervailing 
duties  to  administrative  agencies,  even  if  such  agency  determina- 
tions are  made  by  quasi-judicial  means.* ^  This  ability  to  delegate 
rests,  in  part,  on  the  distinction  between  issues  that  have  been  his- 
torically exclusively  executive  and  legislative  from  matters  that 
are  inherently  judicial.**  The  former  category  has,  at  times,  been 
categorized  as  involving  "public  rights". 

The  more  serious  constitutional  question  posed  by  the  use  of  bi- 
national panel  review  under  the  FTA  involves  whether  the  Con- 


3  8  Dames  &  Moore  v.  Regan,  453  U.S.  654,668  (1981). 

38  See  Reid  v.  Covert,  354  U.S.  1,17  (1957). 

'^°  Article  II,  section  2,  clause  2  of  the  Constitution  provides  for  the  appointment  of  officers  of 
the  United  States. 

" »  See  generally  Opinion  of  the  General  Counsel  of  the  International  Trade  Commission,  supra 
note  23,  at  8-10. 

*2  19  U.S.C.  1516a  and  28  U.S.C.  1581(c). 

"3  Crowell  V.  Benson,  285  U.S.  22  (1932). 

'•'*  Report  of  the  Association  of  the  City  of  New  York,  supra,  note  1,  at  24. 
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gress  can  act  to  eliminate  all  forms  of  judicial  review  in  these  cate- 
gories of  trade  cases. "^^  The  Congress  has  authority  under  the  Con- 
stitution to  affect  both  the  appellate  jurisidction  of  the  Supreme 
Court  as  well  as  to  create  and  regulate  the  jurisdiction  of  the  infe- 
rior Federal  courts. "^^  The  scope  of  this  authority  has  been  the  sub- 
ject of  considerable  litigation  albeit  with  somewhat  uncertain  re- 
sults, especially  about  whether  the  Congress  can  withdraw  from 
federal  court  jurisdiction  constitutional  cases.  Because  the  imple- 
menting legislation  for  the  FTA,  H.R.  5090,  does  not  affect  constitu- 
tional cases  there  should  be  little  question  about  its  constitutional- 
ity. 

One  of  the  earliest  cases  on  the  question  of  Congress'  power  to 
regulate  the  judicial  power  of  the  United  States  involved  a  chal- 
lenge to  an  Act  of  Congress  that  denied  importers  the  ability  to  sue 
collectors  of  customs  duties  for  the  return  of  such  duties.^ "^  The 
Court  in  Gary  v.  Curtis  ^®  upheld  the  denial  of  such  access  to  the 
courts.  Subsequently  the  Supreme  Court  ^^  and  some  lower 
courts  ^°  have  upheld  the  removal  of  jurisdiction  over  certain  sub- 
ject matters.  These  cases,  however,  can  not  be  read  too  broadly,  be- 
cause each  of  the  cases  involved  situations  where  there  were  alter- 
native means  of  securing  Article  III  judicial  review  of  the  govern- 
ment action.  Moreover,  as  commentators  have  recognized,  Congress 
probably  lacks  the  power  to  deprive  the  Federal  courts  of  jurisdic- 
tion over  ''core"  cases. ^^  There  are,  however,  categories  of  cases 
that  the  Supreme  Court  has  permitted  to  be  determined  by  non-Ar- 
ticle III  tribunals,  including  state  courts  ^2,  ''legislative  courts"  ^^, 
and  private  arbitrators.^^ 

One  important  category  of  cases  that  the  Court  has  permitted  to 
be  heard  by  non- Article  III  tribunals  are  disputes  involving  "public 
rights".  Thus,  before  assessing  whether  the  Congress  possesses  the 
power  to  adversely  affect  judicial  power,  it  is  important  to  deter- 
mine the  types  of  claims  involved  and  the  alternative  methods  of 
adjudication.^^ 

The  "public  rights"  doctrine  has  its  origins  in  Murray  ^s  Lessee  v. 
Hoboken  Land  &  Development  Co.^^  in  which  the  Court  approved 


*^  According  to  Professor  Shapiro  the  question  is  not  how  much  judicial  review  must  be  avail- 
able, but  whether  all  judicial  review  may  be  denied.  Letter  from  Professor  Shapiro,  supra  note 
24  at  5. 

''^  U.S.  Const,  Art.  Ill,  sections  2,7;  see  also  Ex  Parte  McCardle,  74  U.S.  (7  Wall.)  506,514  (1868). 

4^  Gary  v.  Curtis,  44  U.S.  (3  How.)  236  (1846). 

49  Ex  Parte  McCardle,  74  U.S.  506  (1868);  see  also  Lockerty  v.  Phillips,  319  U.S.  182,187  (1943). 

50  Battaglia  v.  General  Motors  Corp.  169  F.  2d  254  (2d  Cir.),  cert,  denied,  335  U.S.  887  (1948). 
5^  Hart,  The  Power  of  Congress  to  Limit  the  Jurisdiction  of  Federal  Courts:  An  Exercise  in 

Dialectic,  66  Harv.  L.  Rev.  1362  (1953);  Sager,  Foreword:  Constitutional  Limitations  on  Congress' 
Authority  to  Regulate  the  Jurisdiction  of  the  Federal  Courts,  95  Harv.  L.  Rev.  17  (1981). 

5  2  Killian,  supra  note  22,  at  24-6. 

53  American  Ins.  Co.  Canter,  26  U.S.  (1  Pet.)  511  (1828)  (approving  the  use  of  a  territorial  court 
to  exercise  admiralty  jurisdiction). 

5*  The  United  States  government  has  encouraged  participation  in  international  arbitration, 
especially  through  the  accession  to  the  Convention  on  the  Recognition  and  Enforcement  of  For- 
eign Arbitral  Awards.  21  U.S.T.  2517,  T.I.A.S.  6997  (1970);  9  U.S.C.  201-208  (1970)  (Federal  Arbi- 
tration Act).  The  use  of  arbitration  awards  in  commercial  matters  has  been  sustained  by  the 
Supreme  Court.  Mitsubishi  Motors  Corp.  v.  Soler  Chrysler-Plymouth,  473  U.S.  614  (1985);  Scherk 
V.  Alberto-Culver  Co.  417  U.S.  506  (1974);  The  Bremen  v.  Zapata  Off-Shore  Co.,  407  U.S.  1  (1972); 
Compare  Alexander  v.  Gardner-Denver  Co,  415  U.S.  36  (1974)  (arbitration  does  not  foreclose  suit 
under  Title  VII  of  the  Civil  Rights  Act). 

55  See  generally  Fallon,  of  Legislative  Courts,  Administrative  agencies  and  Article  III,  101 
Harv.  L.  Rev.  915  (1988). 

56  59  U.S.  (18  How.)  272  (1855). 
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of  non-judicial  adjudication  of  "matters  involving  public  rights 
.  .  ."  ^"^  This  principle  was  subsequently  applied  by  the  Court  in  Ex 
Parte  Bakelite  ^®  to  sustain  the  validity  of  vesting  claims  and  tariff 
adjudication  in  the  Court  of  Claims,  Customs  Court  and  Court  of 
Customs  and  Patent  Appeals,  then  an  Article  I  court.  The  Court  in 
Ex  Parte  Bakelite  said  that  the  imposition  of  duties  involved 
"...  nothing  which  inherently  or  necessarily  requires  judicial  de- 
termination, but  only  matters  the  determination  of  which  may  be, 
and  at  times  has  been,  committed  exclusively  to  executive  offi- 
cers." ^^  Both  of  these  cases  involved  resolution  of  disputes  be- 
tween the  Government  and  persons  subject  to  governmental  au- 
thority. 

The  seminal  Article  III  cases  decided  in  recent  years,  Northern 
Pipeline  Construction  Co.  v.  Marathon  Pipe  Line  Co.,^^  Thomas  v. 
Union  Carbide  Agricultural  Products  Co.,^^  and  Commodity  Fu- 
tures Trading  Commission  v.  Schor,^^  all  generally  recognize  the 
existence  of  a  "public  right"  doctrine  (albeit  with  less  than  clear 
parameters).  In  Thomas,  the  Court  explicitly  approved  the  use  of 
arbitration  in  a  federal  program  (in  a  context  where  extremely  lim- 
ited judicial  review  continued  to  be  available).  ^^  The  Court  said 
"many  matters  that  involve  the  application  of  legal  standards  to 
facts  and  affect  private  interests  are  routinely  decided  by  agency 
action  with  limited  or  no  review  by  Article  III  courts."  ^^ 

In  Schor  the  Court  evaluated  the  Article  III  claims  after  a  ".  .  . 
consideration  of  the  nature  of  the  rights  to  be  adjudicated,  the  con- 
gressional purposes  behind  a  particular  scheme,  and  the  extent  of 
inroads  on  the  'essential  attributes  of  judicial  power.'  "^^ 

The  FTA  binational  review  panel  involves  trade-related  disputes, 
thus  making  a  strong  argument  that  because  antidumping  and 
countervailing  duty  cases  are  "public  rights"  cases  for  which  no 
form  of  Article  III  judicial  review  is  required.  ^^  Virtually  all  of  the 
commentators  agreed  that  the  nature  of  the  rights  involved  are 
government  created  and,  thus,  likely  to  be  held  within  the  scope  of 
the  "public  rights"  doctrine.®"^  This  point  is  further  underlined  by 
the  fact  that  the  categories  of  cases  involved  in  the  FTA  were  until 
relatively  recent  times  assigned  ton  on-judicial  fora  for  adjudica- 
tion.^®   In    addition,   because   the   Congressional    (and   Executive 


"  Id.  at  284. 

58  279  U.S.  438,451  (1929). 

59  279  U.S.  438,458  (1929). 
«o  458  U.S.  50  (1982). 

6»  473  U.S.  568(1985). 

«2  106  S.  Ct.  3245  (1986). 

*^  Id.;  See  House  Hearings  Testimony  of  Professor  Bruff,  supra  note  26. 

«"  Id.  at  583. 

'5  See  House  Hearings  Testimony  of  Professor  Bruff,  supra  note  25,  at  14-15. 

88  Killian,  supra,  note  22,  at  20. 

8'  Letter  from  Professor  Lowenfeld,  supra  note  20.  Professor  Shapiro  concludes  that  the  as- 
signment of  these  cases  to  administrative  agencies  in  the  initial  instance  does  not  violate  Article 
III  because  they  involve  "public  rights".  See  Letter  from  Professor  Shapiro,  supra  note  24.  Pro- 
fessor Shapiro  questions  whether  the  "public  rights"  doctrine  can  be  read  to  permit  the  total 
preclusion  of  judicial  review. 

88  See  Ex  Parte  Bakelite  Corp.,  supra  note  58,  at  447  (1929)  (permitting  the  use  of  non-Article 
III  forum  to  decide  trade  cases).  The  first  countervailing  duty  statute  was  not  enacted  until 
1897,  and  enforcement  of  that  measure  was  within  the  authority  of  the  Department  of  the 
Treasury.  Report  of  the  Association  of  the  Bar  of  the  City  of  New  York,  supra  note  1,  at  6.  The 
current  antidumping  statute  was  first  enacted  in  1921  and  review  of  those  assessment  decisions 

Continued 
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Branch)  purpose  in  assigning  the  adjudication  of  these  cases  to  bi- 
national  panels  is  to  meet  a  foreign  policy  need,^^  the  internation- 
al context  of  this  agreement  makes  a  successful  Article  III  chal- 
lenge extremely  unlikely."^® 

DUE  PROCESS  AND  THE  EXERCISE  OF  JUDICIAL  POWER 

An  important  element  in  determining  the  need  for  Article  III 
review  is  whether  due  process  requires  some  form  of  judicial 
review  of  these  tariff  determinations.  While  the  Supreme  Court  has 
previously  upheld  the  denial  of  judicial  review  in  certain  limited 
circumstances,  including  in  tariff  cases,'' ^  it  is  unclear  the  extent 
to  which  Congress  can  act  to  limit  or  preclude  review  of  constitu- 
tional questions.  "^  2  Some  commentators  have  argued  that  because 
antidumping  and  countervailing  duty  cases  can  only  be  adjudicated 
as  a  result  of  a  waiver  of  sovereign  immunity,  the  FTA's  effect  on 
judicial  review  is  constitutional  because  Congress  has  the  power  to 
eliminate  the  right  altogether.''^  The  argument  that  the  power  to 
do  the  ''greater"  includes  the  power  to  do  the  "lesser"  is  not  dispos- 
itive of  the  issue.'''* 

There  have  been  cases  in  which  the  Court  has  upheld  the  denial 
of  access  to  federal  courts.  For  example,  in  Schweiker  v.  McClure 
the  Supreme  Court  upheld  the  denial  of  judicial  review  of  disputes 
involving  the  Federal  Medicare  program.''^  But  there  are  other 
cases  that  cast  doubt  on  how  far  it  is  possible  to  extend  this  princi- 
ple. The  commentators  who  submitted  views  on  the  issue  of  wheth- 
er the  Congress  can  properly  preclude  judicial  review  also  held  dis- 
parate views. 

Professor  David  Shapiro  argued  that  some  form  of  judicial 
review,  at  least  of  constitutional  claims,  was  required.''^  This  view 


was  for  many  years  by  Article  I  or  legislative  courts.  Id.  Professor  Lowenfeld  points  out  that 
before  1979  the  ability  to  obtain  judicial  review  of  some  of  these  cases  was  unclear  or  uncertain. 
Letter  from  Professor  Lowenfeld,  supra  note  20  at  13-15,  17. 

®^  See  note  1,  supra. 

'°See  House  Hearings  Testimony  of  Professor  Bruff,  supra  note  26,  Letter  from  Professor 
Lowenfeld,  supra  note  20;  and  Letter  from  Professor  Henkin,  supra  note  24. 

'1  United  States  v.  Erika,  Inc.  456  U.S.  201  (1982)  (denial  of  review  of  a  claim  for  medicare 
reimbursement);  United  States  v.  George  S.  Bush  and  Co.,  310  U.S.  371,  379-80  (1940)  (courts 
have  no  place  in  reviewing  the  President's  decision  to  change  tariffs  under  the  flexible  tariff). 
See  also  Norwegian  Nitrogen  Co.  v.  United  States,  288  U.S.  294,  318  (1933). 

^2  Califano  v.  Sanders,  430  U.S.  99,109  (1977)  (access  to  the  courts  on  constitutional  questions 
is  essential);  see  generally  Bartlett  v.  Bowen,  816  F.2d  695  (B.C.  Cir.  1987),  order  for  reh.  en  banc 
vacated,  824  F.2d  1240  (B.C.  Cir.  1987)  (reviewing  the  law,  finding  judicial  review  implicit).  Com- 
pare Reetz  V.  Michigan,  188  U.S.  505,  507  (1903)  ("Bue  process  is  not  necessarily  judicial  proc- 
ess") with  St.  Joseph  Stock  Yards  Co.  v.  United  States,  298  38,84  (1936)  (Brandeis,  J.,  concurring) 
("The  supremacy  of  law  demands  that  there  shall  be  opportunity  to  have  some  court  decide 
whether  an  erroneous  of  law  was  applied."). 

'3  Opinion  of  the  General  Counsel,  International  Trade  Commission,  supra,  note  23,  at  10-13: 
Letter  from  Professor  Henkin,  supra,  note  24,  at  4-5;  see  also  Report  of  the  Association  of  the 
Bar  of  the  City  of  New  York,  supra,  note  1  at  27-28;  see  generally  Killian,  supra,  note  22  at  10- 
12. 

'■*  See  Letter  of  Professor  Shapiro,  supra,  note  24  at  15-16,  and  House  Hearings  Testimony  of 
Professor  Bruff,  supra,  note  26  at  5-6.  These  commentators  point  out  that  this  argument  ".  .  . 
runs  counter  to  the  established  principle  that  questions  of  procedural  due  process  must  be  decid- 
ed independently  of  the  legislature's  power  over  substantive  rights  and  obligations."  Letter  of 
Professor  Shapiro,  supra,  note  24  at  15-16  (citations  omitted). 

''M56  U.S.  188  (1982);  United  States  v.  Erika,  Inc.  456  U.S.  201  (1982)  (holding  that  the  statute 
did  not  authorize  judicial  review  of  arbitral  awards). 

'^  Letter  from  Professor  Shapiro,  supra  note  24,  at  12-15;  See  also  Opinion  of  the  General 
Counsel,  International  Trade  Commission,  supra  note  23. 
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was  contradicted  by  others,  including  Professor  Lowenfeld.  ^  "^  At  one 
level  this  debate  concerns  whether  the  process  for  resolution  of 
these  claims  meets  the  requirements  of  fundamental  fairness.  The 
Committee  concluded  that  standard  was  met.  The  structure  of  the 
binational  panel  mechanism  itself  is  designed  to  guarantee  an  ''im- 
partial and  orderly  proceeding"  '^^ 

The  test  that  the  Supreme  Court  would  apply  to  determine 
whether  the  binational  panel  process  affords  sufficient  process  re- 
quires an  assessment  of  the  nature  of  the  interest  at  stake,  as  well 
as  the  nature  of  the  procedure  to  be  used.  As  noted  above,  the  cases 
to  be  reviewed  by  the  panels  are  "public  rights",  and  thus  of  lesser 
importance  than  the  assertion  of  the  civil  or  constitutional  right. 
To  determine  what  process  is  due,  the  Court  would  likely  ask 
whether  the  parties  have  been  afforded  an  ".  .  .  opportunity  to  be 
heard  'at  a  meaningful  time  and  in  a  meaningful  manner.'  "  "^^  Pri- 
vate litigants  will  have  the  right  to  invoke  the  use  of  the  panels. 
Private  parties  will  have  the  right  to  fully  participate  in  the  panel 
process,  including  appearances,  oral  argument,  and  written  submis- 
sions. The  selection  of  panelists  is  also  carefully  controlled  to  avoid 
bias.  Finally,  the  availability  of  resort  to  extraordinary  challenge 
committees  should  act  to  cure  aberrant  behavior  by  panelists. ®°  As 
a  committee  of  the  Association  of  the  Bar  of  the  City  of  New  York 
concluded:  "A  due  process  challenge  would  probably  fail  because 
there  is  no  reason  to  believe  that  the  panel,  given  its  composition 
and  procedures,  would  be  an  unfair  tribunal."  ®^ 

A  second  element  of  the  due  process  debate  involves  a  question  of 
whether  constitutional  challenge  must  be  afforded  a  judicial  forum 
for  adjudication.® 2  Because  of  the  uncertainty  about  the  propriety 
of  Congress'  acting  to  deprive  the  court  of  jurisdiction  concerning 
constitutional  issues  the  implementing  legislation  adopts  a  conserv- 
ative approach  by  preserving  avenues  for  the  assertion  of  such 
challenges.  The  legislation  permits  the  assertion  of  facial  constitu- 
tional challenges  to  the  review  scheme  proposed  by  the  FTA.  Be- 
cause the  Committee  is  sanguine  about  the  constitutionality  of  the 
approach  it  has  taken,  the  first  type  of  claim  is  unlikely  to  suc- 
ceed.®^ 


''  Letter  from  Professor  Lowenfeld,  supra  note  20,  at  26-33;  See  also  Killian,  supra  note  22; 
House  Hearings  Testimony  of  Joseph  Griffin  on  Behalf  of  the  American  Bar  Association,  supra 
note  26. 

■'^  Testimony  of  Joseph  Griffin,  on  behalf  of  the  American  Bar  Association,  supra  note. 

^9  Matthews  v.  Eldridge,  424  U.S.  319,  333  (1976).  The  final  factor  or  criteria  suggested  by  the 
Court  in  Matthews  is  the  government's  interest.  Id.  at  334-335.  In  the  cases  presented  to  the 
binational  panels  the  government  has  substantial  interests.  First,  it  would  seek  to  preserve  a 
rational,  and  uniform  system  of  trade  laws.  Second,  and  more  substantial,  the  use  of  binational 
panels  furthers  larger  foreign  policy  goals. 

80  Article  19. 

8'  Report  of  the  Association  of  the  Bar  of  the  City  of  New  York,  supra  note  1,  at  31. 

8  2  Letter  from  Professor  Shapiro,  supra  note  24,  at  5.  The  objections  to  the  total  denial  of  judi- 
cial review  in  the  FTA  are  resolved  in  the  implementing  legislation  by  preserving  judicial 
review  for  constitutional  challenges. 

8  3  The  Supreme  Court  has  refused  to  find  the  use  of  a  nonfederal  (including  non-judicial  and 
non-United  States)  forum  for  the  adjudication  of  international  commercial  disputes  a  violation 
of  due  process.  The  Bremen  v.  Zapata  Off-Shore  Co.  407  U.S.  1,  9  (1972);  Scherk  v.  Alberto- 
Culver  Co.,  417  U.S.  506,  5-9  (1974)  (to  apply  American  standards  of  fairness  'unnecessarily 
exalts  the  primacy  of  United  States  law  over  the  law  of  other  countries).  In  these  cases  the  par- 
ties agreed  to  submit  the  disputes  to  a  neutral,  competent  forum.  In  trade  cases  that  involve 
sensitive  questions  of  foreign  relations,  the  United  States  government  has  the  power  to  agree  to 
submit  such  cases  to  a  similar  neutral  international  forum  without  violating  due  process.  See 

Continued 
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The  second  type  of  constitutional  challenge  permitted  by  the  im- 
plementing legislation  involves  those  that  assert  that  there  has 
been  a  denial  of  constitutional  rights  either  because  the  underlying 
antidumping  or  countervailing  duty  statute  is  unconstitutional  or 
because  as  a  result  of  unique  circumstances  in  an  individual  anti- 
dumping or  countervailing  duty  case  there  has  been  a  denial  of  due 
process.  Neither  of  these  types  of  cases  is  likely  to  prevail.  Chal- 
lenges to  the  constitutionality  of  the  current  federal  tariff  laws 
have  all  failed.®'*  For  the  reasons  set  forth  above, ®^  an  individual 
case  alleging  denial  of  due  process  is  also  likely  to  fail  because  of 
the  procedural  protections  already  in  place  in  the  FTA  and  the  im- 
plementing legislation. 

APPOINTMENTS  CLAUSE 

The  FTA  establishes  binational  tribunals  to  review  antidumping 
and  countervailing  duty  cases  involving  Canadian  goods.  A  ques- 
tion was  raised  as  to  how  decisions  by  the  binational  tribunals  re- 
manding a  determination  would  be  implemented  by  the  appropri- 
ate U.S.  administering  authority  or  by  the  International  Trade 
Commission. 

The  Committee  feels  strongly  that  under  the  terms  of  the  FTA 
and  the  accompanying  implementing  legislation,  the  decisions  of 
the  binational  panels  and  extraordinary  challenge  committees  are 
binding  on  the  United  States  as  a  matter  of  both  domestic  and 
international  law.  ®^  Therefore,  all  that  is  constitutionally  neces- 
sary in  the  implementing  legislation  is  a  simple  grant  of  authority 
to  the  agencies  that  will  carry  out  the  panel  and  committee  deter- 
minations. 

The  terms  of  the  Free  Trade  Agreement  and  the  accompanying 
implementing  legislation  make  the  decisions  of  the  binational 
panels  binding  as  a  matter  of  international  law.®"^  It  is  well  estab- 
lished that  international  law  is  a  part  of  the  law  of  the  United 
States.®®  Questions  were  raised,  however,  concerning  the  consisten- 
cy of  the  FTA  with  the  Appointments  Clause  of  the 
Constitution.®^  Article  II,  section  2,  clause  2  of  the  Constitution  has 
been  construed  by  the  Supreme  Court  to  require  that  persons  "ex- 
ercising significant  authority  pursuant  to  the  laws  of  the  United 
States"  must  be  ''officers  of  the  United  States". ^°  It  has  been 
claimed  that  as  result  of  the  Appointment  Clause  the  panel  deci- 
sions can  only  be  implemented  through  a  Presidential  direction  to 


generally  Letter  from  Professor  Lowenfeld,  supra  note  20,  at  28-30.  In  deed  it  may  be  argued 
that  the  United  States  government,  acting  as  surrogate  for  the  affected  parties,  has  entered  into 
a  binding  commercial  contract  that  provides  for  the  use  of  international  arbitration.  See  Opinion 
of  the  General  Counsel,  International  Trade  Commission,  supra  note  at  23,  at  61-69. 

^'*  See  Statement  of  Administrative  Action  at  105;  see  also  note  123,  infra. 

^^  See  text  accompanying  notes  78-81. 

^^  The  Administration  concurs.  See  Statement  of  Administrative  Action  at  p.  105. 

^'^  There  is  no  dispute  that  the  decisions  are  binding  as  a  matter  of  international  law.  See 
Senate  Hearings  Testimony  of  McGinnis,  supra  note  17  at  1-2. 

88  The  Paquete  Habana,  175  U.S.  677,  700  (1900);  Perry  v.  United  States,  294  U.S.  294  330 
(1935). 

8^  Id.;  see  also  Testimony  of  Andrew  Vance  on  Behalf  of  the  Customs  and  International  Trade 
Bar  Association  on  the  United  States-Canada  Free  Trade  Agreement  Before  the  Subcommittee 
on  Courts,  Civil  Liberties  and  the  Administration  of  Justice,  Committee  on  the  Judiciary, 
United  States  House  of  Representatives,  100th  Cong.  2d  Sess.,  April  28,  1988. 

9°  Buckley  v.  Valeo,  424  U.S.  1  (1976);  Bowsher  v.  Synar,  106  S.  Ct.  3181  (1986). 
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the  administering  authorities.^^  The  argument  that  panel  decisions 
can  not  be  implemented  directly  because  of  the  presence  of  Canadi- 
an panelists  (i.e.  persons  not  appointed  under  the  Appointments 
Clause)  is  not  persuasive,  because,  although  the  FTA  incorporates 
United  States  trade  law,  the  binational  panels  are  set  up  to  imple- 
ment the  FTA  and  are,  thus,  not  charged  with  the  enforcement  or 
execution  of  United  States  law.^^  If  the  Appointments  Clause  were 
read  to  preclude  the  United  States  from  entering  into  international 
arbitration  decisions,  such  a  view  would  be  unreasonable  because 
no  foreign  government  would  ever  agree  with  the  imposition  of  a 
condition  that  all  arbitrators  be  appointed  by  the  United  States.®^ 

The  recent  separation  of  powers  cases  decided  by  the  Supreme 
Court  have  struck  down  Acts  of  Congress  that  have  attempted  to 
assign  significant  authority  in  the  enforcement  of  the  laws  of  the 
United  States  to  persons  appointed  by  or  under  the  control  of  the 
Congress.  As  one  recent  case  put  it,  these  cases  involved  the  "ag- 
grandizement of  Congressional  power  at  the  expense  of  a  coordi- 
nate branch  of  government."  ^^ 

The  Court  in  Morrison  v.  Olson,  a  challenge  to  the  powers  of  the 
independent  counsel  statute  based  on  an  Appointments  Clause 
claim  reiterated  this  point  when  it  said: 

While  the  Constitution  diffuses  power  the  better  to 
secure  liberty,  it  also  contemplates  that  practice  will  inte- 
grate the  dispersed  powers  into  a  workable  government.  It 
enjoins  upon  its  branches  separateness  but  interdepend- 
ence, autonomy  but  reciprocity.^^ 

A  ''workable  government"  surely  encompasses  the  ability  of  the 
United  States  government — acting  through  the  representative 
branches — to  exercise  the  power  of  a  sovereign  nation  by  entering 
into  an  agreement  requiring  the  international  arbitration  of 
claims.  As  Professor  Henkin,  the  dean  of  the  foreign  relations  bar, 
has  noted: 

Nothing  in  the  Constitution  denies  the  United  States  the 
power  which  other  nations  have,  to  participate  in  estab- 
lishing an  international  tribunal,  to  submit  to  review  of 
governmental  activity  by  such  a  tribunal,  and  to  bind  the 
United  States  under  international  law  to  abide  by  the 


^ '  See  Senate  Hearings  Testimony  of  McGinnis,  supra  note  17. 

*2  See  House  Hearings  Testimony  of  Professor  Bruff,  supra  note  26;  House  Hearings  Testimony 
of  Joseph  P.  Griffin,  supra  note  16;  Report  of  the  Association  of  the  Bar  of  the  City  of  New  York, 
supra  note  1. 

The  Appointments  Clause  has  not  prevented  the  use  of  state  officials  to  implement  federal 
and  state  law.  Seattle  Master  Builders  Ass'n.  v.  Pacific  Northwest  Electric  Power  and  Conserva- 
tion Planning  Council,  786  F.  2d  1359  (9th  Cir.  1986).  There  are  numerous  precedents  of  using 
state  officials  to  enforce  or  affect  federal  law.  See  also  Killian,  supra,  note  22  at  15-16;  Univ.  of 
Tenn.  v.  Elliott,  106  S.  Ct.  3220  (1986)  (unreviewed  state  administrative  determinations  given 
preclusive  effect  in  civil  rights  cases);  see  also  Opinion  of  the  General  Counsel,  International 
Trade  Commission,  supra  note  23,  at  30-35. 

»3  Letter  from  Professor  Harold  Bruff,  Professor  of  Law,  University  of  Texas  School  of  Law,  to 
Senator  Howell  Hefiin,  Chairman,  Subcommittee  on  Courts  and  Administrative  Practice,  Com- 
mittee on  the  Judiciary,  United  States  Senate,  May  21,  1988  (hereinafter  Bruff  Letter)  at  2; 
Statement  of  Stuart  Baker,  Before  the  Committee  on  Ways  and  Means,  United  States  House  of 
Representatives,  March  25,  1988;  see  also  House  Hearings  Testimony  of  Joseph  Griffin  on  Behalf 
of  the  American  Bar  Association,  supra  note  16. 

»"  Commodity  Future  Trading  Commission  v.  Schor,  106  S.  Ct.  3261  (1986). 

9  5  56  U.S.  4835,  4846  (June  29,  1988)  (quoting  Youngstown  Sheet  &  Tube  Co.  v.  Sawyer,  343 
U.S.  575,  635  (Jackson,  J.,  concurring)). 
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judgments  of  that  tribunal  .  .  .  [such]  power  [is]  conferred 
upon  it  by  the  community  of  states  (of  which  the  United 
States  is  a  member).  ^^ 

The  negotiation  of  the  FTA  and  its  implementation  by  legislation 
do  not  **pose  a  dange[r]  of  congressional  usurpation  of  Executive 
Branch  functions".^ ^  The  Administration  specifically  requested  ne- 
gotiating authority  with  respect  to  tariff  questions  and  Canada. 
The  Congress  granted  such  authority,  the  Administration  voluntar- 
ily entered  into  an  agreement  that  set  up  the  binational  panels, 
and  Congress  must  approve  the  implementing  legislation.  Specifi- 
cally, the  use  of  binational  panels  does  not  replace  any  executive 
branch  function  with  Congressional  intervention;  rather,  it  subjects 
the  decisions  of  administrative  entities  to  binding  international  ar- 
bitration under  international  law.^® 

The  constitutionality  of  utilizing  international  tribunals  can  also 
be  seen  from  the  pattern  of  their  use  throughout  our  history.  ^^ 
starting  with  the  Jay  Treaty  of  1794  ^^^  to  the  Boundary  Waters 
Treaty  with  Canada  in  1909  ^^^  to  the  resolution  of  the  Gulf  of 
Maine  dispute  ^^^  to  the  settlement  of  claims  with  Iran  in  1981,^°^ 
the  United  States  has  resorted  consistently  to  the  use  of  interna- 
tional tribunals  to  adjudicate  disputes.  ^°^  To  date  there  have  been 


^^  Letter  of  Professor  Henkin,  supra  note  24  at  8. 

^'  Id.:  See  generally  Thomas  v.  Union  Carbide  Agricultural  Products  Co.,  supra  note  61. 

^®  See  Letter  from  Professor  Henkin,  supra,  note  24. 

^^  Opinion  of  the  General  Counsel  of  the  International  Trade  Commission,  supra  note  23.  Pro- 
fessor Lowenfeld  suggestes  that"  .  .  .  the  panels  themselves  are  international  bodies  which  have 
United  States  citizens  as  members,  just  as  do  the  United  Nations  Secretariat,  the  International 
Court  of  Justice,  the  International  Monetary  Fund  and  World  Bank,  and  a  great  many  other 
international  organs."  Letter  from  Professor  Lowenfeld,  supra  note  20,  at  19-20. 

^°°  (Jay's  Treaty)  Treaty  of  Amity,  Commerce  and  Navigation,  Between  His  Britannick  Majes- 
ty, United  States-United  Kingdom  [Jay's  Treaty],  8  Stat.  116,  T.  S.  No.  105.  The  Treaty  was  im- 
plemented by  a  statute  that  appointed  commissioners  to  a  binational  panel,  1  Stat.  523  (1797). 

The  Root-Bryce  Treaty  of  1908,  United  States-Great  Britain,  35  Stat.  2003,  T.S.No.  497  estab- 
lished commissioners  representing  both  countries  to  determine  border  disputes.  These  decisions 
once  made,  "became  fixed  as  a  matter  of  law.  .  .".  Pettibone  v.  Cook  County,  Minnesota,  120  F.2d 
850,  855  (8th  Cir.  1941). 

^°^  Treaty  Relating  to  Boundary  Waters  Between  the  United  States  and  Canada,  January  11, 
1909,  United  States-United  Kingdom,  36  Stat.  2448,  T.  S.  No.  548.  The  success  of  the  Joint  Com- 
mission has  been  amply  demonstrated.  See  Bilder,  When  Neighbors  Quarrel:  Canada-United 
States  Dispute  Settlement  Experience"  at  54-55  (Inst,  for  Legal  Studies,  University  of  Wisconsin 
Law  School,  1987).  In  the  more  than  110  references  made  to  the  Joint  Commission  dissenting 
opinions  were  issued  in  only  4  cases  and  in  only  2  cases  did  the  dissent  break  down  along  na- 
tional lines.  Letter  from  Professor  Lowenfeld,  supra  note  20  at  24. 

^°2  Treaty  to  Submit  to  Binding  Dispute  Settlement  the  Delimitation  of  the  Maritime  Bounda- 
ry in  the  Gulf  of  Maine  Area,  29  March  1979,  Canada-United  States,  T.I.A.S.  10204  (binding  dis- 
pute resolution  by  the  International  Court  of  Justice);  Case  Concerning  Delimitation  of  the  Mar- 
itime Boundary  in  the  Gulf  of  Maine  Area  (Canada-United  States),  1984  I.C.J.  246  reprinted  in 
23  I.L.M.  1197  (1984).  The  International  Court  of  Justice  includes  a  United  States  judge  designat- 
ed by  the  President  and  approved  by  the  United  Nations.  See  Letter  of  Professor  Lowenfeld, 
supra  note  20  at  31. 

^°3  Settlement  of  Claims  Agreement,  January  19,  1981,  United  States-Iran,  Article  II,  reprint- 
ed in  81  Colum.  L.Rev.  898-901  (1981);  Commitments  of  Iran  and  the  United  States,  January  19, 
1981,  United  States-Iran,  reprinted  in  81  Colum.L.Rev.  894-98  (1981). 

^°'*  Examples  of  other  international  arbitral  bodies  that  rendered  binding  decisions,  whose 
members  were  not  executive  officers,  (and  whose  members  were  not  all  U.S.  citizens)  include:  (1) 
the  Binational  Tribunal  established  between  the  United  States  and  Spain  by  treaty  in  1819  to 
resolve  boundary  disputes  concerning  cessation  of  Florida  to  the  United  States,  Treaty  of  Amity, 
Settlement  and  Limits  Between  the  U.S.  and  his  Catholic  Majesty,  U.S.-Spain,  8  Stat.  252, 
Treaty  Series  327;  (2)  Boundary  Commission  setup  by  the  U.S.  and  Great  Britain  in  1903  to  re- 
solve boundary  disputes  involving  Alaska,  United  States-United  Kingdom,  32  Stat.  1961,  Treaty 
Series  419;  (3)  Binational  Tribunal  between  the  U.S.  and  Mexico  established  by  the  Claims 
Agreement  of  July  4,  1868  to  resolve  certain  disputes.  The  Supreme  Court  in  Frelinghuysen  v. 
Key,  110  U.S.  63  (1884)  recognized  that  a  decision  by  this  tribunal  was  binding  upon  the  U.S. 
government.  See  generally  Opinion  of  the  General  Counsel,  International  Trade  Commission, 
supra  note  23,  at  Appendix  A. 
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no  successful  challenges  to  these  mechanisms  ^°^.  Indeed,  a  previ- 
ous challenge  to  international  arbitration  was  unsuccessful.  ^°® 
There  have  not  been  Appointments  Clause  problems  with  earlier 
binational  panel  tribunals.  As  Professor  Bruff  concluded: 

[Buckley  v.  Valeo]  .  .  .  should  not  be  read  to  condemn 
this  history,  or  to  require  formal  appointment  of  the  arbi- 
trators to  federal  office.  Since  a  central  function  of  the  Ap- 
pointments Clause  is  to  allow  executive  supervision  of  offi- 
cers, such  appointments  would  either  be  inconsistent  with 
the  arbitral  role,  or  would  needlessly  trivialize  the  Ap- 
pointments Clause.  ^  °  "^ 

The  vast  majority  of  expert  witnesses  who  presented  testimony 
to  the  Subcommittee  on  Course,  Civil  Liberties  and  the  Administra- 
tion of  Justice  did  not  believe  there  was  an  Appointments  Clause 
problem.  ^°®  The  Committee  agrees  with  these  experts  that  no  Ap- 
pointments Clause  problem  is  raised. 

The  binational  panels  are  established  to  implement  the  FTA,  an 
international  law  agreement,  and  the  panelists  will  apply  interna- 
tional law  under  the  FTA.  Panelists  will  be  exercising  authority 
pursuant  to  international  law,  therefore  not  enforcing  the  laws  of 
the  United  States. 

As  Professor  Louis  Henkin  has  noted,  once  the  FTA  is  approved 
by  Congress  and  signed  by  the  President,  it  will  be  the  ''law  of  the 
land,  equal  in  authority  to  any  act  of  Congress  or  treaty  of  the 
United  States". ^°^  No  further  statutory  direction  is  necessary  in 
legislation  for  the  President  to  implement  the  "law  of  the  land". 
Article  II,  Section  3  of  the  Constitution  already  requires  the  Presi- 
dent to  "take  care  that  the  laws  be  faithfully  executed." 

The  method  chosen  by  the  Committee  to  implement  the  FTA  is 
constitutional  because  it  will  be  adopted  by  Congress  through  im- 
plementing legislation  and  signed  into  law  by  the  President.  Fur- 
ther, the  President  will  be  bound  to  implement  binational  panel  de- 
cisions as  a  matter  of  international  law.^^°  And  it  is  well  estab- 
lished that  international  law  is  a  part  of  the  law  of  the  United 
States.iii 


^"^The  first  treaty  entered  into  after  the  Constitution  became  effective— Jay's  Treaty— in- 
volved the  use  of  binational  claims  panels.  The  fact  that  a  number  of  the  members  of  the  Fram- 
er's  sat  in  the  Senate  that  ratified  the  treaty  is  highly  probative  of  the  meaning  of  the  Constitu- 
tion. See  Marsh  v.  Chambers,  463  U.S.  783,  786-90  (1983)  (on  the  relevance  of  early  Congression- 
al actions  in  interpreting  the  Constitution). 

'°«  Dames  &  Moore  v.  Regan,  453  U.S.  64  (1981);  see  generally  with  respect  to  commercial  arbi- 
tration. The  Bremen  v.  Zapata  Off-Shore  Co.  407  U.S.  1  (1972);  Scherk  v.  Alberto-Culver  Co.  417 
U.S.  506  (1974). 

'°'  House  Hearings  Testimony  of  Professor  Bruff,  supra  note  26,  at  17. 

'08  See  House  Hearings  Testimony  of  Professor  Bruff,  supra  note  26,  at  16-17;  House  Hearings 
Testimony  of  Joseph  P.  Griffin,  supra  note  16,  at  19-23;  Letter  from  Professor  Henkin,  supra 
note  24,  at  5-8;  Letter  from  Professor  Lowenfeld,  supra  note  20,  at  18-20;  Report  of  the  Associa- 
tion of  the  Bar  of  the  City  of  New  York,  supra  note  1,  at  31-32. 

See  also  Bruff  Letter,  supra  note  93. 

'0^  Letter  from  Professor  Louis  Henkin,  supra,  note  24,  at  page  3. 

"0  Letter  from  Thomas  M.  Boyd,  Acting  Assistant  Attorney  General,  U.S.  Department  of  Jus- 
tice, to  Honorable  Peter  W.  Rodino,  Jr.,  dated  May  24,  1988. 

'»»  See,  e.g..  The  Paquete  Habana,  175  U.S.  677,  700  (1900);  Perry  v.  United  States,  294  U.S. 
330  (1935);  Opinion  of  the  General  Counsel,  International  Trade  Commission  supra  note  23,  at 
37-39  (noting  the  frequency  with  which  the  Congress  has  passed  laws,  including  criminal  laws, 
that  incorporated  into  United  States  law  provisions  of  international  law). 
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Implementation  of  Panel  Decisions 

The  Committee  is  convinced  that  there  is  no  Appointments 
Clause  problem  with  the  binational  panels  and  the  extraordinary 
challenge  committees,  or  with  the  implementation  of  their  deci- 
sions without  Presidential  involvement.  Thus,  new  section 
516A(g)(7)(A)  of  the  Tariff  Act  of  1930,  gives  the  direction  necessary 
for  the  administering  authority  or  the  International  Trade  Com- 
mission, as  appropriate,  to  implement  a  panel  or  committee  deci- 
sion remanding  a  final  determination.  The  Committee  has  conclud- 
ed that  this  procedure  is  constitutional. 

Additionally,  new  subsection  (g)(7)(A)  provides  certainty  that 
panel  and  committee  decisions  will  be  fully  implemented.  This  is  a 
point  that  is  very  important  not  only  to  Canada  in  the  context  of 
this  FTA.  If  a  pre-condition  of  implementing  a  decision  of  an  inter- 
national tribunal  was  the  Presidential  review  and  acceptance  of 
the  decision,  there  would  be  no  assurance  to  Canada  that  panel  or 
committee  decisions  would  be  carried  out  by  the  United  States.  As 
Professor  Bruff  stated, ''[h]ow  [could]  we  expect  another  nation  to 
enter  a  settlement  agreement  if  we  reserve[d]  the  power  to  disap- 
prove the  results  of  particular  arbitral  decisions  with  which  the 
President  may  disagree?"  ^^^ 

The  provisions  set  forth  in  new  section  516A(g)(7)(A)  of  the  Tariff 
Act  of  1930,  as  added  by  the  implementing  legislation,  are  constitu- 
tionally sufficient  to  implement  the  decisions  of  binational  panels 
and  extraordinary  challenge  committees.  The  Committee  acknowl- 
edges the  concerns  of  the  Administration  about  the  potential 
impact  on  the  FTA  in  the  extremely  unlikely  event  that  this  new 
implementing  subsection  is  held  to  be  unconstitutional.^^^  While 
the  Committee  and  the  many  experts  referred  to  above  believe  that 
new  subsection  (g)(7)(A)  of  section  516A  of  the  Tariff  Act  of  1930  is 
constitutional,  the  Committee  does  not  want  the  success  of  the  FTA 
to  be  endangered  in  the  unlikely  event  subsection  (g)(7)(A)  should 
be  held  unconstitutional  by  the  Supreme  Court.  Accordingly,  the 
Committee  has  agreed  to  the  inclusion  in  the  implementing  legisla- 
tion of  a  fallback  provision  mandating  Presidential  acceptance,  in 
whole,  of  a  binational  panel  or  extraordinary  challenge  committee 
decision  followed  by  implementation  of  the  panel  decision  by  the 
administering  authority  or  International  Trade  Commission.  The 
Administration  has  agreed  in  advance  to  accept,  in  whole,  every 
panel  or  committee  decision.  Should  this  fallback  position,  included 
in  the  legislation  as  new  subsection  (g)(7)(B)  of  516A  of  the  Tariff 
Act  of  1930,  become  operable,  the  Administration  has  represented 
in  its  Statement  of  Administrative  Action  that  ''an  Executive 
Order  will  provide  for  the  President's  acceptance,  on  behalf  of  the 
United  States,  in  whole,  of  any  decision  of  a  panel  or  committee 
under  the  agreement."  ^^^  The  Committee  is  confident,  therefore. 


*  *  2  Bruff  Letter,  supra  note  3. 

^  *  ^  In  addition  to  the  substantive  problems  such  a  challenge  would  face,  there  are  a  number 
of  other  potential  problems  with  such  a  suit  that  may  prove  difficult  to  overcome.  These  prob- 
lems include  lack  of  standing,  ripeness,  the  absence  of  a  justifiable  controversy,  and  the  political 
question  doctrine.  More  fundamentally,  it  is  difficult  to  see  what  mcentive  there  would  be  to 
such  a  suit,  because  in  the  unlikely  event  that  a  plaintiff  prevailed  in  striking  down  the  first 
prong  once  the  fall  back  mechanism  was  in  place  the  result  would  be  identical. 

""*  Statement  of  Administrative  Action  at  106. 
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that  even  in  the  unlikely  event  that  this  fallback  provision  be- 
comes operable,  all  binational  panel  or  extraordinary  challenge 
committee  decisions  will  be  fully  implemented,  providing  certainty 
to  our  Canadian  partner. 

The  inclusion  of  a  fallback  provision  in  a  statute  is  extremely  un- 
usual. The  Committee  has  agreed  to  it  only  because  of  the  unique- 
ness and  importance  of  the  FTA  (and  the  importance  of  implemen- 
tation of  panel  and  committee  decisions  to  the  FTA),  and  only  be- 
cause the  Committee  agrees  with  the  Administration  that  imple- 
mentation of  panel  and  committee  decisions  must  be  guaranteed. 
The  Committee  further  agrees  with  the  Administration  that  "un- 
certainty— no  matter  how  brief  in  time — about  whether  or  how 
such  decisions  are  carried  out  by  the  agencies  to  which  they  are 
remanded  could  jeopardize  the  success  of  the  Agreement."  ^^^  The 
inclusion  of  a  fallback  provision  to  meet  this  unique  situation  in  no 
way  constitutes  a  precedent  for  future  legislation. 

IMMIGRATION 

Article  1501  of  the  United  States-Canada  Free  Trade  Agreement 
(FTA)  states  that  the  purpose  of  FTA  Chapter  15  is  to  facilitate  the 
temporary  entry  of  business  persons,  on  a  reciprocal  basis,  while  at 
the  same  time  protecting  domestic  labor.  Article  1506,  in  turn,  de- 
fines "business  persons"  as  a  citizen  of  either  the  United  States  or 
Canada  who  is  engaged  in  the  trade  of  goods  or  services  or  in  in- 
vestment activities.  Article  1502  requires  that  each  Party  "shall 
provide,  in  accordance  with  Annex  1502.1,  for  the  temporary  entry 
of  business  persons  .  .  ."  Annex  1502.1,  in  turn,  specifies  the  condi- 
tions under  which  the  following  types  of  persons  shall  be  admitted 
to  the  United  States:  (1)  business  visitors,  (2)  traders  and  investors, 
(3)  professionals,  and  (4)  intra-company  transfers.  Further  descrip- 
tions of  "business  visitors"  and  "professionals"  are  contained  in 
Schedules  1  and  2,  respectively,  of  Annex  1502.1. 

Given  the  potentially  broad  mandate  of  the  FTA,  the  Committee 
finds  that  the  Administration,  in  drafting  implementing  legislation, 
has  acted  cautiously,  reasonably  and  with  appropriate  concern  for 
the  protection  of  domestic  labor.  While  the  Committee  in  not  con- 
vinced that  the  fundamental  objectives  of  the  FTA  could  not  have 
been  accomplished  without  inclusion,  within  the  FTA,  of  immigra- 
tion related  provisions,  the  Committee  believes  that  H.R.  5090 
takes  as  modest  an  approach  as  possible  without  violating  the 
letter  of  the  FTA. 

Turning  the  specifics,  H.R.  5090  contains  one  section  merely  ex- 
tends to  Canadian  citizens  the  benefits  of  section  101(a)(5)(E)  of  the 
Immigration  and  Nationality  Act  (INA),  which  entitles  an  alien  to 
enter  temporarily  the  United  States  for  the  purpose  of  carrying  on 
trade  or  for  the  purpose  of  investing  in  an  enterprise,  provided  that 
such  activities  have  been  authorized  by  "a  treaty  of  commerce  and 
navigation"  between  the  United  States  and  the  alien's  home  coun- 
try. Because  the  FTA  is  technically  not  a  "treaty  of  commerce  and 
navigation"  and  because  no  such  treaty  is  now  in  effect  with 
regard  to  Canada,  the  only  immediate  way  to  extend  INA  section 


Statement  of  Administrative  Action  at  105. 
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101(a)(15)(E)  benefits  to  Canadians  is  through  legislation,  which  is 
what  section  307(a)  of  H.R.  5090  does.  Currently,  the  United  States 
has  entered  into  treaties  of  commerce  and  navigation  with  39  coun- 
tries. 

Subsection  (b)  of  section  307  of  H.R.  5090  constitutes  a  more 
novel  approach  than  subsection  (a).  Subsection  (b),  unlike  subsec- 
tion (a),  amends  the  INA,  specifically  by  adding  a  new  subsection 
(e)  to  INA  section  214.  This  new  subsection  would  allow  Canadian 
citizens  to  enter  the  United  States  temporarily  "to  engage  in  busi- 
ness activities  at  a  professional  level"  as  provided  for  in  the  rele- 
vant portions  of  Annex  1502.1  of  the  FTA.  Under  the  terms  of  Part 
C  of  Annex  1502.1  of  the  FTA  a  Canadian  citizen  will  be  able  to 
enter  the  United  States  under  this  provision  without  having  first 
had  a  petition  filed  by  an  American  employer  requesting  the 
alien's  admission. 

In  many  respects,  section  307(b)  is  similar  to  present  INA  section 
101(a)(15)(H)(i).  The  primary  differences  are  that  (1)  under  the  so- 
called  "H-1"  provision  a  prior  petition  by  an  intending  employer 
must  be  filed  and  approved  by  INS,  and  (2)  the  schedule  of  occupa- 
tions listed  on  Schedule  2  of  Annex  1502.1  includes  three  "profes- 
sions" that  are  currently  not  considered  professions  under  the  H-1 
program,  namely  disaster  relief  insurance  claims  adjusters,  man- 
agement consultants,  and  computer  systems  analysts. 

The  "Statement  of  Administrative  Action"  accompanying  H.R. 
5090  indicates  that  no  business  person  not  in  possession  of  "a  bac- 
calaureate degree  or  appropriate  credentials  demonstrating  status 
as  a  professional"  will  be  eligible  for  admission  under  section 
214(e).  (p.  84).  Traditionally,  possession  of  at  least  a  baccalaureate 
degree  has  been  a  prerequisite  to  admission  under  the  H-1  pro- 
gram, and  the  Committee  is  decidedly  uneasy  as  to  what  might 
constitute  "appropriate  credentials."  In  this  regard,  and  without 
endorsing  current  H-1  practices,  the  Committee  states  that  at  a 
minimum  an  individual  not  in  possession  of  a  baccalaureate  (or 
more  advanced)  degree  should  be  required  to  demonstrate  at  least 
four  years  of  experience  {i.e.  the  amount  of  time  normally  spent  ac- 
quiring a  baccalaureate  degree  in  the  United  States)  in  the  occupa- 
tion concerning  which  entrance  is  sought  and,  when  applicable,  li- 
censure or  accreditation  by  recognized  governing  bodies. 

Although  H.R.  5090  does  not  amend  the  nonimmigrant  visa  cate- 
gory under  which  aliens  may  be  admitted  to  engage  in  "business" 
(Section  101(a)(15)(B)),  the  Statement  of  Administrative  Action  indi- 
cates that  the  Attorney  General  will  promulgate  regulations  to  in- 
corporate the  provisions  of  Part  A  and  Schedule  1  of  Annex  1502.1. 
It  is  the  Committee's  understanding  and  expectation  that  nothing 
in  Part  A  or  Schedule  1  provides  to  Canadians  any  rights  greater 
than  those  currently  available  to  B-1  applicants  from  any  other 
nation. 

The  Statement  of  Administrative  Action  states  that  Annex 
1502.1  "does  not  affect  other  nonimmigrant  or  immigrant  classifi- 
cations in  the  INA."  (p.  82).  The  Committee  understands  this  to 
mean,  and  expects  it  to  mean,  that  no  individual  wishing  to  enter 
the  United  States  outside  the  specific  authority  of  section  307  or 
the  regulations  issued  pursuant  to  the  FTA  may  properly  cite  as 
authority  for  his  right  to  enter  any  of  the  terms,  definitions,  or 
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schedules  in  the  FTA,  H.R.  5090,  the  implementing  regulations,  or 
the  Statement  of  Administrative  Action  itself. 

Finally,  the  Committee  wishes  to  stress  its  expectation  that  INS 
will  maintain  full  and  accurate  information  as  to  the  numbers  and 
categories  of  admissions  effectuated  pursuant  to  new  INA  section 
214(e)  and  Schedule  2.  The  Committee  expects  that  reports  on  these 
matters  will  be  filed  with  Congress  on  a  timely  basis. 

SECTION-BY-SECTION  ANALYSIS 

Section  101(a)  of  the  bill  contains  congressional  approval  for  the 
various  documents  setting  forth,  explaining  and  clarifying  the  Free 
Trade  Agreement  (hereinafter  ''FTA"):  the  FTA  itself,  various  let- 
ters between  the  governments  of  the  United  States  and  Canada 
dated  January  2,  1988,  and  the  Statement  of  Administrative  Action 
submitted  by  the  Administration  to  Congress  along  with  the  FTA. 
Once  the  implemeting  legislation  is  passed  by  Congress  and  signed 
into  law  by  the  President,  these  materials  will  have  the  force  of 
law  of  the  United  States. 

Section  102  of  the  bill  sets  forth  the  relationship  of  the  FTA  to 
existing  United  States  law.  In  particular,  subsection  (c)  states  that 
no  person  other  than  the  United  States  shall  have  a  cause  of  action 
or  defense  either  under  the  FTA  or  by  virtue  of  Congressional  ap- 
proval thereof.  Subsection  (c)  does  not,  however,  prevent  qualified 
persons  from  exercising  the  right  to  challenge  certain  provisions  of 
the  implementing  bill  that  is  provided  for  in  section  516A(g)(4)  of 
the  Tariff  Act  of  1930,  as  added  by  section  401(c)  of  the  implement- 
ing bill.^^^ 

Section  304(h)  provides  negotiating  objectives  regarding  intellec- 
tual property  rights.  Specifically  subparagraph  (3)  provides  that  the 
United  States  shall  seek  to  improve  the  protection  of  intellectual 
property  rights,  including  the  recognition  and  adequate  protection 
of  intellectual  property,  including  copyrights,  patents,  process  pat- 
ents, trademarks  mask  works  and  trade  secrets.  In  addition,  this 
subsection  lists  as  a  negotiating  goal  the  establishment  of  dispute 
resolution  procedures  and  binational  enforcement  of  intellectual 
property  standards.  Finally,  this  subsection  requires  the  President 
to  consult  with  persons  representing  diverse  interests  in  the  United 
States  with  respect  to  intellectual  property.  The  relevant  Congres- 
sional Committees,  including  the  Committee  on  the  Judiciary,  will 
as  a  result  be  kept  fully  and  currently  informed  concerning  the 
progress  of  these  negotiations. 

The  Committee  notes  the  framework  for  the  acceptable  resolu- 
tion of  an  important  copyright  issue  in  the  context  of  the  FTA.  As 
a  part  of  the  FTA  the  Canadian  government  agreed  to  recognize  in 
its  copyright  law,  as  does  the  United  States,  intellectual  property 
protection  for  persons  who  rely  on  copyrights  in  the  context  of  re- 
transmissions of  signals  by  cable  television  systems.  The  Canadian 
government  has  already  introduced  a  measure  to  implement  that 
commitment.  ^  ^ ''  Yet  to  be  resolved  is  the  important  question  of  the 


"^  See  Statement  of  Administrative  Action  at  7. 
"^  See  C-130  (House  of  Commons)  (clauses  58-60). 
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definition  of  ''local  signal"  and  ''distanct  signal".  The  Committee 
will  follow  this  process  with  close  interest  and  concern. 

In  making  equitable  remuneration  for  retransmissions  of  U.S. 
programming  by  Canadian  cable  systems  a  key  element  of  the 
FTA,  it  was  not  our  expectation  that  Canada  merely  legitimize  the 
uncompensated  use  of  U.S.  origin  copyrighted  television  program- 
ming by,  for  example,  applying  an  artificially  expansive  definition 
of  ''local  signal  to  U.S.  origin  broadcasts  so  as  to  exempt  from  any 
liability  Canada's  major  population  centers. 

The  Committee  also  notes  that  one  issue  concerning  an  industry 
that  relies  on  intellectual  property  protection  is  pending  a  satisfac- 
tory resolution.  The  Canadian  government  recently  proposed  a  film 
distribution  policy  that  would  meet  objections  voiced  by  a  number 
of  members  of  Congress,  so  long  as  it  remains  in  effect. 

The  Committee  expects  that  fair  and  equitable  market  access 
will  be  afforded  to  U.S.  persons  that  rely  on  intellectual  property 
protection. ^^®  As  a  complement  to  U.S.  objectives  on  intellectual 
property  rights  protection  in  the  Uruguay  Round  of  trade  negotia- 
tions, the  President  should  ensure,  where  possible,  that  U.S.  intel- 
lectual property  rights  are  respected  and  market  access  provided  in 
international  trade  with  all  our  trading  partners.  The  concept 
should  apply  to  all  foreign  countries  with  which  the  United  States 
has  entered  into  a  bilateral  free  trade  agreement. 

Examples  of  foreign  barriers  to  market  access  for  products  pro- 
tected by  intellectual  property  rights  include,  but  are  not  limited 
to — laws,  acts,  or  regulations  which  require  approval  of,  and/ or  pri- 
vate sector  actions  taken  with  the  approval  of,  a  government  for 
the  distribution  of  such  products;  the  establishment  of  licensing 
procedures  which  restrict  the  free  movement  of  such  products;  or 
the  denial  of  an  opportunity  to  open  a  business  office  in  a  foreign 
country  to  engage  in  activities  related  to  the  distribution,  licensing, 
or  movement  of  such  products. 

The  Congress  is  particularly  concerned  about  those  trading  part- 
ners who  erect  barriers  to  trade  in  products  protected  by  intellec- 
tural  prroperty  rights  on  the  grounds  of  protecting  "cultural  sover- 
eignty." Such  restrictive  practices  often  have  a  direct  and  signifi- 
cant adverse  financial  impact  on  U.S.  industries.  Furthermore, 
such  practices  may  be  imitated  by  other  trading  partners  around 
the  world  on  the  same  pretext,  thus  having  the  potential  to 
damage  seriously  important  sector  of  the  U.S.  economy. 

In  determining  appropriate  actions  in  response  to  the  denial  of 
market  access  for  U.S.  product  protected  by  intellectual  property 
rights  due  to  a  foreign  act,  policy,  or  practice,  the  President  should 
endeavor  to  fashion  a  response  in  such  a  manner  as  to  discourage 
the  erection  of  similar  nontariff  barriers  in  other  countries.  The 
President  shall  consult  closely  with  the  affected  industry  to  ensure 
that  the  equivalent  commercial  effect  of  such  barriers  is  fully  as- 
sessed. 

Section  307  of  the  bill  is  the  sole  section  dealing  with  immigra- 
tion. Subsection  (a)  provides  that  Canadian  citizens  shall  be  deemed 


'^^  For  a  general  discussion  of  the  "market  access"  question  reference  should  be  made  to  H.R. 
4848  (100th  Congress),  and  its  predecessor  bill,  H.R.  3,  section  1303.  Conference  Report  100-576, 
U.S.  House  of  Representatives,  100th  Cong.  2d  Sess.  (1988)  at  580-81. 
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eligible  for  the  benefits  of  section  101(a)(15)(E)  of  the  Immigration 
and  Nationality  Act.  That  law  renders  eligible  for  ''treaty  trader" 
and  "treaty  investor"  status  individuals  from  nations  with  respect 
to  whom  the  United  States  has  a  treaty  of  commerce  and  naviga- 
tion. 

Subsection  (b)  of  section  307  provides  a  new  nonimmigrant  classi- 
fication, to  be  used  exclusively  by  citizens  of  Canada,  under  which 
business  professionals  would  be  allowed  temporary  entry  to  the 
United  States,  pursuant  to  regulations  published  by  the  Attorney 
General. 

Section  401  of  the  bill  adds  a  new  section  of  section  51 6 A  of  the 
Tariff  Act  of  1930,  19  U.S.C.  1516a(a).  Proposed  paragraph  (5)  pro- 
vides a  mechanism  for  the  invocation  of  the  binational  panel  proc- 
ess. Under  paragraph  (5)  the  normal  30-day  time  period  for  com- 
mencing an  action  in  the  Court  of  International  Trade  (if  permitted 
under  one  of  the  exceptions  to  exclusive  review  by  panels)  would 
not  being  to  run  until  the  expiration  of  the  period  for  requesting  a 
panel. 

Section  401(b)  of  the  bill  contains  definitions. 

Section  401(c)  of  the  bill  sets  forth  new  procedures  for  the  review 
of  antidumpting  and  countervailing  duty  cases  involving  Canadian 
goods. ^^^  Proposed  subsection  (g)(2)  sets  forth  the  types  of  determi- 
nations that  are  subject  to  binational  panel  review.  Proposed  para- 
graph (2)  sets  forth  a  general  rule  concerning  the  exclusive  nature 
of  review  by  the  binational  panels.  Proposed  paragraph  (3)  sets 
forth  exceptions  to  the  general  rule.  These  exceptions  relate  to 
cases  in  which  none  of  the  parties  with  standing  to  appeal  has 
sought  review  of  a  final  determination  by  a  binational  panel,  or 
where  the  decision  in  question  is  the  product  of  a  judicial  decision 
that  had  been  commenced  prior  to  the  date  of  entry  into  force  of 
the  FTA. 

Proposed  paragraph  (4)  of  subsection  (g)  provides  an  exception  to 
the  exclusive  panel  review  for  constitutional  issues.  For  the  reasons 
set  forth  more  fully  in  the  general  discussion,^ 2°  the  Committee 
has  concluded  that  Article  III  of  the  Constitution  does  not  require 
judicial  review  of  these  cases.  However,  in  an  abundance  of  caution 
the  Committee  concluded  that  the  implementing  legislation  should 
include  an  expedited  mechanism  for  the  review  of  constitutional 
claims.  The  Committee  believes  for  the  review  of  constitutional 
claims.  The  Committee  believes  it  is  very  important  for  any  consti- 
tutional challenge  to  the  FTA  dispute  resolution  provisions  to  be 
resolved  quickly.  Uncertainty  about  the  FTA  must  not  be  permit- 
ted to  exist  any  longer  than  is  necessary.  Subparagraph  (A)  of  pro- 
posed section  516A(g)(4)  sets  forth  a  fast  track  constitutional  chal- 
lenge procedure.  While  the  Committee — and  the  Administration — 
believe  that  the  binational  panel  process  is  constitutional,  the 
wisest  course  was  to  establish  a  single  forum  for  the  adjudication  of 
facial  challenges  to  the  constitutionality  of  the  system  established 
by  the  FTA  and  its  implementing  legislation.  These  facial  constitu- 
tional challenges  will  be  heard  by  a  three-judge  panel  of  the  Dis- 
trict of  Columbia  Circuit.  Appeals  from  this  panel  would  go  directly 


'  '^  See  Statement  of  Administrative  Action. 
'2°  See  text  accompanying  notes  41-70,  infra. 
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to  the  United  States  Supreme  Court.  This  structure  is  modeled  on 
the  appellate  mechanism  that  Congress  used  to  review  the  constitu- 
tionality of  the  Gramm-Rudman-Hollings  Act  *  ^  i  and  those  provi- 
sions used  in  the  law  establishing  the  Federal  Election  Commis- 
sion. ^22 

Subparagraph  (B)  of  proposed  section  515(g)(4)  provides  a  second 
exception  to  the  general  rule  against  judicial  review.  The  Commit- 
tee concluded  that  because  of  the  ambiguous  state  of  the  law  with 
respect  to  the  need  to  preserve  judicial  review  of  constitutional 
challenges  to  administrative  agency  action  the  safest  course  is  to 
provide  an  avenue  for  such  challenges.  The  second  prong  of  consti- 
tutional challenge  is  limited  to  challenges  to  the  constitutionality 
of  an  Act  of  Congress  as  enacted  or  as  applied.  These  challenges 
are  distinct  and  separate  from  the  facial  challenges  to  the  FTA 
contemplated  by  subparagraph  (A).  The  types  of  cases  expected 
under  subparagraph  (B)  are  unlikely  to  succeed.  Previous  chal- 
lenges to  the  constitutionality  of  the  Tariff  Act  have  not  been  suc- 
cessful, as  have  alleged  constitutional  deprivations  based  on  actions 
of  the  administering  authorities. ^^^ 

Constitutional  challenges  can  only  be  commenced  after  an  ex- 
haustion of  the  binational  panel  review  process.  The  approach  was 
selected  to  avoid  any  potential  problems  with  standing. ^24  Second, 
an  exhaustion  requirement  may  eliminate  the  basis  for  a  constitu- 
tional challenge.  For  example,  a  party  who  fears  that  the  panel 
process  may  result  in  the  denial  of  due  process  will  hopefully  have 
a  different  view  after  the  process  is  over. 

In  order  to  avoid  the  wrong  court  hearing  a  constitutional  chal- 
lenge and  to  protect  litigants,  proposed  subparagraph  (D)  provides 
that  actions  that  have  been  incorrectly  filed  are  to  be  transferred 
to  the  correct  court. 

Proposed  subparagraph  (E)  provides  that  frivolous  constitutional 
claims  are  subject  to  the  sanctions  set  forth  in  section  1927  of  title 
28,  and  the  penalties  available  under  the  Federal  Rules  of  Civil 
Procedure.^  2^ 

Proposed  subparagraph  (F)  provides  that  prior  to  seeking  prelimi- 
nary relief  under  subparagraph  (A),  a  party  must  comply  with  the 
bonding  requirements  of  Rule  65  of  the  Federal  Rules  of  Civil  Pro- 
cedure. Any  action  commenced  under  subparagraph  (B)  that  seeks 
injunctive  relief  must  be  accompanied  by  ".  .  .  an  undertaking 
with  adequate  security  in  an  amount  .  .  .  sufficient  to  recompense 


121  Pub.  L.  99-177,  section  274  (1986),  as  amended,  2  U.S.C.  922. 

122  Pub.  L.  93-93,  section  315,  as  amended,  2  U.S.C.  437h. 

123  Border  Brokerage  Co.,  Inc.  v.  United  States,  646  F.  2d  539  (C.C.P.A.  1981)  (due  process  chal- 
lenge to  an  ITC  rule  denied);  Committee  to  Preserve  American  Color  Television  v.  United  States, 
527  F.  Supp.  341  (Court  of  Int'l  Trade,  1981)  (due  process  claim  rejected);  Pasco  Terminals,  Inc.  v. 
United  States,  477  F.  Supp.  201,212  (Customs  Court,  1979)  (due  process),  aff'd,  634  F.  2d  610 
(CCPA,  1980);  Matsushita  Electric  Industrial  Co.  Ltd.  United  States,  67  Cust.  Ct.  328  (1971)  (due 
process);  American  Express  Co.  v.  United  States,  323  F.  Supp.  191  (Cust.  Ct.  1971)  (due  process); 
City  Lumber  Co.  v.  United  States,  311  F.  Supp.  340,345  (1970)  (Customs  Court,  1970)  (delegation 
challenge  rejected),  aff'd,  457  F.  2d.  991  (CCPA,  1972);  Energetic  Worsted  Corp.  v.  United  States, 
244  F.  Supp.  606  (Cust.  Ct.  1963)  (rejecting  a  claim  of  unlawful  discrimination);  Kleberg  and  Co. 
V.  United  States,  71  F.  2d  332,334  (Court  of  Customs  and  Patent  Appeal,  1934)  (denying  a  delega- 
tion challenge);  C.J.  Tower  and  Sons  v.  United  States,  71  F.  2d  438  (Court  of  Customs  and  Patent 
Appeals,  1934)  (rejecting  a  due  process  challenge);  Kreutz  v.  Burning,  69  F.  2d  802  (2d  Cir.  1934) 
(due  process). 

124  Thomas  v.  United  Carbide  Products  Co.  473  U.S.  568,570  (1988). 

125  See  Rule  11  of  the  Federal  Rules  of  Civil  Procedure. 
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parties  for  any  loss,  expense,  or  damage  caused  by  improvident  or 
erroneous  issuance  of  [an]  order  or  injunction."  The  bonding  stand- 
ard used  here  is  derived  from  the  Norris-LaGuardia  Act,  29  U.S.C. 
107.  In  addition,  any  *'as  applied"  action  shall  be  subject  to  a 
unique  attorneys  fee  provision.  In  the  event  that  an  action  brought 
under  subparagraph  (B)  is  not  successful,  the  court  shall  award  to  a 
prevailing  party  (including  the  United  States)  fees  and  expenses, 
unless  ''.  .  .  the  court  finds  that  the  position  of  the  other  party  was 
substantially  justified  or  that  special  circumstances  make  an  award 
unjust."  The  standard  used  here  is  a  reversal  of  the  attorneys  fee 
standard  found  in  the  Equal  Access  to  Justice  Act,  28  U.S.C. 
2412(d)(3). 

Proposed  subparagraph  (G)  provides  that  the  panel  record  of  the 
proceedings  shall  not  be  considered  a  part  of  the  record  for  pur- 
poses of  review  under  either  type  of  constitutional  challenge.  This 
limitation  on  the  record  before  the  Federal  courts  is  designed  to 
avoid  constitutional  challenges  from  becoming  a  back  door  method 
of  obtaining  judicial  review  for  non-constitutional  issues. 

Proposed  subparagraph  (H)  provides  that  the  right  to  an  auto- 
matic review  by  appeal  to  the  Supreme  Court  of  a  decision  ren- 
dered by  the  United  States  Court  of  Appeals  for  the  District  of  Co- 
lumbia under  the  expedited  appeal  process  of  subparagraph  (A). 
This  furthers  the  goal  of  facilitating  quick,  final  resolution  of  a 
challenge  to  the  constitutionality  of  the  legislation. 

Proposed  paragraph  (5)  of  subsection  (g)  provides  guidelines  to 
ensure  that  entries  of  merchandise  covered  by  a  determination  for 
which  binational  panel  review  is  requested  are  liquidated,  when  ap- 
propriate, in  a  manner  consistent  with  the  procedures  and  timeta- 
bles for  panel  review,  including  providing  a  procedure  allowing  for 
suspension  of  liquidation  in  cases  reviewing  determination  by  the 
administering  authority  under  section  751  of  the  Tariff  Act  of  1930 
of  its  determination  of  the  ''class  or  kind"  of  merchandise. 

Proposed  paragraph  (6)  of  subsection  (g)  provides  that  there  will 
be  no  injunctive  relief  under  section  516A(c)(2)  of  the  Tariff  Act  of 
1930  available  for  determinations  for  which  binational  panel 
review  is  requested.  The  administering  authority  is  given  under 
this  legislation  authority  to  suspend  liquidation  in  appropriate 
cases.  The  exceptions  to  this  are  cases  in  which  a  constitutional 
issue  is  raised,  other  than  to  the  constitutionality  of  this  imple- 
menting legislation  as  described  in  new  subsection  (g)(4)(B)  of  sec- 
tion 516A;  these  cases  will  be  before  the  Court  of  International 
Trade,  which  will  continue  to  have  the  power  to  issue  injunctions 
as  necessary.  The  binational  panels  will  not  have  equity  powers. 

Proposed  paragraph  (7)  of  subsection  (g)  provides  for  the  imple- 
mentation of  binational  panel  or  extraordinary  challenge  commit- 
tee decisions  remanding  a  determination  to  the  appropriate  admin- 
istering authority  or  the  International  Trade  Commission.  A  de- 
tailed discussion  of  the  Committee  position  on  this  issue,  and  the 
reasons  underlining  this  position,  are  set  forth  earlier  in  this 
report. 

Paragraph  7(A)  provides  the  mechanism  for  the  administering 
authority  or  the  International  Trade  Commission  to  implement  a 
panel  or  committee  decision  remanding  a  determination  to  the  ad- 
ministering authority  or  the  ITC.  The  language  used  in  the  statute 
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is  constitutionally  sufficient  to  implement  panel  or  committee  deci- 
sions. 

In  the  extremely  unlikely  event  that  subparagraph  A  of  para- 
graph 7  is  held  to  be  unconstitutional  by  the  Supreme  Court  (such 
a  holding  by  a  lower  court  would  not  trigger  the  fallback  mecha- 
nism), subparagraph  B  contains  a  fallback  provision  to  ensure  that 
panel  and  committee  decisions  will  always  be  implemented.  Sub- 
paragraph B  is  the  same  as  subparagraph  A,  except  that  before  the 
administering  agency  or  the  ITC  can  implement  a  panel  or  commit- 
tee decision,  the  President  must  first  accept,  in  whole,  such  deci- 
sion. The  Committee  has  agreed  to  this  fallback  provision  not  be- 
cause it  believes  it  is  necessary — to  the  contrary,  it  believes  it  is 
not  necessary — but  because,  rather,  of  the  great  importance  to  the 
entire  FTA  of  ensuring  that  all  panel  or  committee  decisions  are 
implemented.  The  Administration  agrees  with  the  Committee  that 
the  provisions  of  paragraph  (7)(A)  "are  unlikely  to  be  the  subject  of 
a  successful  constitutional  challenge."  ^^^  But  because  of  the 
unique  nature  of  the  FTA,  and  the  need  to  provide  certainty  to 
Canada  in  this  area,  the  Committee  has  agreed  to  the  inclusion  of 
paragraph  7B  as  a  fallback  measure.  As  stated,  the  provisions  of 
paragraph  7B  will  only  take  effect  if  the  provisions  in  paragraph 
7 A  are  found  by  the  Supreme  Court  to  be  unconstitutional.  Other- 
wise, paragraph  7B  is  of  no  effect. 

Including  a  fallback  position  in  legislation  in  case  an  operative 
part  of  the  legislation  is  found  to  be  unconstitutional  is  very  rare. 
The  Committee  has  only  agreed  to  the  fallback  provision  for  the 
reasons  set  forth  above,  and  this  should  not,  therefore,  be  seen  as  a 
precedent  for  doing  this  again  in  the  future. 

Both  paragraph  7A  and  7B  provide  immunity  for  the  administer- 
ing authority,  the  International  Trade  Commission,  and,  if  trig- 
gered by  paragraph  7B,  the  President,  for  actions  taken  under 
paragraph  7  to  implement  a  panel  or  committee  decision. 

Proposed  paragraph  (8)  of  subsection  (g)  sets  forth  the  procedures 
by  which  an  interested  party,  who  was  a  party  to  the  proceeding, 
may  request  binational  panel  review.  Under  the  FTA,  only  the 
United  States  or  Canadian  governments  may  actually  make  the 
formal  request  for  review;  but  the  United  States  must  make  such  a 
formal  request  when  asked  to  in  timely  fashion  by  an  interested 
party  having  proper  standing.  The  timetables  contained  in  para- 
graph 8  are  those  provided  for  in  the  FTA  itself.  To  protect  inter- 
ested persons  who  make  timely  requests  upon  the  United  States  for 
panel  review,  paragraph  8A  provides  that  receipt  of  a  timely  re- 
quest by  the  Secretary  of  the  United  States  section  of  the  Secretar- 
iat shall  be  a  request  for  panel  review  within  the  meeting  of  Arti- 
cle 1904(4)  of  the  FTA. 

Subparagraph  (b)  of  paragraph  8  provides  for  notice  to  other  in- 
terested persons  to  be  given  by  a  party  who  requests  that  the 
United  States  Secretary  ask  for  panel  review  of  a  determination, 
and  also  provides  for  the  United  States  Secretary  to  provide  notice 
to  interested  persons  when  he  learns  of  a  request  for  panel  review 
made  to  the  Canadian  Secretary.  It  is  important  for  parties  to  re- 


^26  See  Statement  of  Administrative  Action  at  105. 


26 

ceive  prompt  notice  when  panel  review  is  requested  so  that  there 
will  not  be  appeals  mistakenly  taken  into  the  courts  in  ignorance 
of  a  pending  timely  request  for  panel  review. 

Subparagraph  (C)  of  paragraph  8  provides  that  the  United  States 
will  not  request  panel  review  of  United  States  antidumping  or 
countervailing  duty  determinations  unless  an  interested  party  to  a 
determination  asks  it  to  do  so. 

Proposed  paragraph  9  of  subsection  (g)  authorizes  attorneys  of 
the  administering  authority  and  the  ITC  to  represent  the  adminis- 
tering authority  or  the  ITC  (respectively)  in  panel  proceedings 
(which  also  includes  any  subsequent  appeals  to  the  extraordinary 
challenge  committee).  The  ITC  is  currently  represented  by  its  own 
attorneys  in  court  proceedings,  ^^"^  while  the  ITA  is  represented  by 
the  Department  of  Justice.  Generally,  the  Department  of  State  is 
responsible  for  representing  the  United  States  in  international 
fora.  Because  the  antidumping  and  countervailing  duty  laws  are 
extremely  complex  and  technical,  and  because  a  review  by  the 
panel  process  on  the  record  does  not  require  trial  expertise,  it  is 
more  efficient  to  have  the  attorneys  representing  their  respective 
agencies  appear  themselves  in  the  panel  (and  extraordinary  chal- 
lenge committee)  process.  Thus,  the  provisions  of  paragraph  9  con- 
stitute an  expansion  of  the  litigating  authority  of  the  ITC  and  new 
duty  for  the  attorneys  representing  the  administering  authority. 
Proposed  paragraph  9  also  states  that  interested  parties  to  the  pro- 
ceeding in  connection  with  which  the  matter  arises  have  the  right 
to  appear  before  the  binational  panel  (and,  if  necessary,  extraordi- 
nary challenge  committee)  and  be  represented  there  by  counsel. 

Proposed  paragraph  10  of  subsection  (g)  provides  for  the  adminis- 
tering authority,  upon  request,  to  provide  notification  to  a  party  to 
the  underlying  proceeding  of  the  date  of  notice  of  a  "class  or  kind" 
ruling  by  the  International  Trade  Administration  (which  is  gener- 
ally not  published)  is  received  by  the  government  of  Canada. 

Section  401(d)  of  the  bill  makes  clear  that  a  court  fo  the  United 
States  is  not  bound  by  a  final  decision  of  a  binational  panel  or  ex- 
traordinary challenge  committee.  The  binational  panels  and  ex- 
traordinary challenge  committees  are  tribunals  created  by  interna- 
tional law  that  will  be  applying  international  law.  They  are  not  Ar- 
ticle III  courts.  Panel  and  committee  decisions  cannot  be  binding 
on  U.S.  courts.  A  court  of  the  United  States,  however,  may  take  a 
panel  or  committee  decision  into  consideration,  as  it  would  a  con- 
sidered view  of  United  States  law. 

Section  402  of  the  bill  amends  Title  28  of  the  United  States  Code 
to  conform  to  the  FTA.  Since  the  binational  panel  review  mecha- 
nism under  the  FTA  replaces  review  of  antidumping  and  counter- 
vailing duty  determinations  by  the  Court  of  International  Trade, 
paragraph  (a)  of  section  402  amends  Title  28  to  withdraw  any  possi- 
ble "residual"  jurisdiction  under  28  U.S.C.  1581(i)  of  the  Court  of 


'27  The  International  Trade  Commission's  independent  litigating  authority  is  set  forth  in  the 
Trade  Act  of  1974,  19  U.S.C.  1333(g)  (a  statutory  exception  to  28  U.S.C.  1677f).  That  law  contin- 
ues to  apply  to  all  judicial  proceedings.  The  reason  for  independent  litigating  authority  is  to 
sustain  the  political  independence  of  the  ITC. 

It  should  also  be  noted  that  the  internal  memos  of  the  ITC  and  the  adniinistering  authority 
are  exempt  from  disclosure  under  the  Freedom  of  Information  Act.  See  Opinion  of  the  General 
Counsel,  International  Trade  Commission,  supra  at  note  23,  at  5,n.l8. 
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International  Trade  over  antidumping  or  countervailing  determina- 
tions involving  Canadian  merchandise  which  are  reviewable  by  a 
binational  panel.  Paragraphs  (b)  and  (c)  implement  Article 
1904(15)(c)  of  the  FTA  by  eliminating  the  power  of  U.S.  courts  to 
issue  declaratory  relief  in  antidumping  and  countervailing  duty 
matters  involving  Canadian  goods. 

To  facilitate  the  effectiveness  of  the  binational  panel  system,  the 
appropriate  administering  authority  and  the  ITC  are  given  the  au- 
thority in  this  legislation  (in  section  403(c),  which  adds  new  section 
777(d)  to  the  Tariff  Act  of  1930)  to  issue  protective  orders  prevent- 
ing the  improper  disclosure  of  proprietary  information  about  par- 
ties. Should  such  a  protective  order  be  violated,  either  the  adminis- 
tering authority  or  the  International  Trade  Commission,  as  appro- 
priate, may  sue  to  seek  enforcement  of  such  an  order  in  the  Court 
of  International  Trade.  Thus,  the  power  to  assess  sanctions  will  lie 
with  the  Court  of  International  Trade.  Accordingly,  section  402(d) 
adds  new  section  1584  to  Title  28,  United  States  Code,  to  give  the 
Court  of  International  Trade  exclusive  jurisdiction  over  an  action 
commenced  by  the  United  States  to  enforce  administrative  sanc- 
tions for  violating  such  a  protective  order. 

Section  403  of  the  bill  contains  conforming  amendments  to  the 
Tariff  Act  of  1930.  Key  to  these  conforming  amendments  are  provi- 
sions designed  to  protect  the  confidential  nature  of  certain  proprie- 
tary information  provided  by  parties  to  the  appropriate  administer- 
ing authority  or  the  ITC.  When  binational  panel  review  is  request- 
ed, the  administering  authority  or  the  ITC  will  transmit  the  record 
from  the  proceeding  before  it  is  transmitted  to  the  binational 
panel.  The  record  will  necessarily  include  some  proprietary  materi- 
al and  business  information  that  the  parties  to  the  proceeding  may 
not  wish  to  have  made  public  for  competitive  reasons.  Subsection 
(c)  of  section  403  amends  section  777  of  the  Tariff  Act  of  1930  to 
add  a  new  subsection  (d)  that  gives  the  administering  authority  or 
the  ITC,  as  appropriate,  the  power  to  issue  protective  orders  pre- 
venting the  improper  disclosure  of  proprietary  material  provided  to 
it  for  transmission  to  the  binational  panel.  The  material  will  be 
made  available  to  the  panel,  to  counsel  for  the  parties  to  the  pro- 
ceeding and  counsel's  employees,  and  such  government  officials  to 
whom  such  disclosure  is  necessary  in  order  to  implement  the  FTA, 
under  terms  provided  in  the  protective  order. 

Proposed  subsection  (d)(2)  of  section  403  authorizes  the  adminis- 
tering agency  and  the  ITC  to  promulgate  regulations  for  developing 
protective  orders,  and  subsection  (d)(3)  makes  it  unlawful  for  any 
person  to  violate  one  of  these  protective  orders.  Subsection  (d)(3) 
also  makes  it  unlawful  for  a  person  to  violate  a  protective  order 
issued  by  a  Canadian  agency,  thus  protecting  the  confidentiality  of 
proprietary  information  provided  in  cases  that  originate  in  Canadi- 
an agencies.  Authority  is  given  to  the  administering  agency  or  the 
ITC  to  levy  sanctions  for  violation  of  a  protective  order  in  subsec- 
tion (d)(4).  Subsection  (d)(5)  provides  an  avenue  by  which  dissatis- 
fied persons  may  seek  review  of  the  imposition  of  such  sanctions 
(non-final  orders)  in  the  courts.  The  Court  of  International  Trade 
will  have  jurisdiction  to  hear  appeals  involving  the  imposition  of 
sanctions,  but  the  court  will  have  the  power  to  set  aside  the  sanc- 
tions only  if  the  sanctions  are  not  supported  by  substantial  evi- 
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dence.  Subsection  (d)(6)  provides  authority  for  the  Court  of  Interna- 
tional Trade  to  enforce  a  final  order  imposing  sanctions  at  the  re- 
quest of  the  administering  authority  or  the  Commission.  Once  the 
order  becomes  final,  the  Court  of  International  Trade  may  not 
review  its  merits;  it  only  has  the  authority  to  enforce  the  sanctions. 
Subsection  (d)(7)  provides  authority  for  the  administrating  author- 
ity or  the  ITC  to  gather  information,  compel  production  of  docu- 
mentary evidence,  and  issue  subpoenas  to  enable  it  to  carry  out  the 
functions  of  subsection  (d). 

Section  404  of  the  bill  implements  Article  1902(2)(a)  of  the  FTA 
by  providing  that  any  amendment  to  U.S.  antidumping  or  counter- 
vailing duty  law  shall  apply  to  Canada  only  to  the  extent  specified 
in  the  amendment. 

Section  405  of  the  bill  contains  organizational  and  administrative 
provisions  regarding  the  selection  of  individuals  to  serve  as  bina- 
tional  panel  or  extraordinary  challenge  committee  members,  and 
creates  the  United  States  Secretariat  to  serve  as  the  agency  in  the 
U.S.  to  administer  the  binational  panel  and  extraordinary  chal- 
lenge committee  system.  Subsection  (a)  of  Section  405  provides  for 
the  appointment  of  individuals  to  panels  and  committees.  An  inter- 
agency group  is  established  within  the  executive  branch  to  prepare 
a  list  of  individuals  who  are  qualified  to  serve  as  panelists  or  com- 
mittee members.  This  interagency  group  will  be  chaired  by  the 
United  States  Trade  Representative,  and  shall  consist  of  such  per- 
sons as  the  Trade  Representative  considers  appropriate.  It  is  likely 
that  this  group  will  include  representatives  of  the  Department  of 
State,  Justice  and  Commerce  as  well  as  the  International  Trade 
Commission,  to  the  extent  appropriate.  By  establishing  this  inter- 
agency group,  the  expertise  of  the  several  agencies  and  depart- 
ments within  the  executive  branch  that  handle  trade  matters  with 
Canada  can  be  utilized  to  select  the  best  possible  panelists  and 
committee  members.  Potential  panelists,  as  provided  in  Annex 
1901.2(1)  of  the  FTA,  and  incorporated  by  subsection  (a)  of  section 
405  of  the  legislation,  must  "be  of  good  character,  high  standing 
and  repute,  and  shall  be  choosen  strictly  on  the  basis  of  objectivity, 
reliability,  sound  judgment,  and  general  familiarity  with  interna- 
tional trade  law.  Candidates  shall  not  be  affiliated  with  either 
Party,  and  in  no  event  shall  a  candidate  take  instructions  from 
either  Party." 

The  Committee  feels  very  strongly  that  in  order  for  the  bination- 
al panel  system  to  work  as  the  United  States  and  Canada  have  en- 
visioned, the  panelists  must  be  selected  solely  on  merit  and  not  on 
the  basis  of  political  connections.  Additionally,  there  should  not  be 
any  appearance  of  conflicts  of  interest  in  potential  panelists. 

Persons  included  on  the  U.S.  roster  for  possible  selection  to  an 
extraordinary  challenge  committee  include  former  judges  of  federal 
courts.  While  the  FTA  would  permit  sitting  judges  to  serve  on 
either  panels  or  committees,  the  Committee  believes  that  certain 
ethical  or  legal  concerns  could  be  raised  if  this  occurred. ^^^  Accord- 


'2**  Application  of  President's  Commission  on  Organized  Crime,  Subpoena  of  Scaduto,  763  F. 
2d  1191  (11th  Cir.  1985)  (holding  the  participation  of  a  sitting  Federal  judge  on  a  commission 
violated  the  separation  of  powers);  see  generally  Comment  Separation  of  Powers  and  Judicial 
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ingly,  the  Committee  agrees  with  the  Administration  *^^  that  sit- 
ting judges  should  not  be  selected  as  either  panelists  or  committee 
members.  This  decision  does  not,  however,  preclude  the  participa- 
tion of  Federal  judges  who  have  retired  from  the  bench.  There  are 
more  than  enough  of  judges  of  this  type  to  fulfill  the  appointment 
needs  posed  by  the  extraordinary  challenge  committees.  It  is  im- 
plicit that  the  same  high  standards  used  to  select  panelists  as  set 
forth  in  Annex  1901.2(1)  will  also  be  used  to  select  the  former 
judges  for  inclusion  on  the  roster  for  extraordinary  challenge  com- 
mittees. 

To  help  ensure  a  fair  and  open  selection  process  of  panelists  and 
members  of  the  extraordinary  challenge  committees,  subsection 
(a)(3)  of  the  legislation  provides  for  the  U.S.  Trade  Representative 
to  submit  for  review  to  the  House  Ways  and  Means  Committee  and 
the  Senate  Finance  Committee,  preliminary  lists  of  candidates  for 
panelists  and  committee  members.  The  Trade  Representative  is 
then  required  to  consult  with  these  committees  with  regard  to  the 
individual  listed  on  the  preliminary  candidate  lists.  In  light  of  the 
Judiciary  Committee's  longstanding  responsibility  for  the  court 
system,  the  Ways  and  Means  Committee  will  share  the  preliminary 
list  of  candidates  with  it  and  solicit  comments  when  the  list  is  sub- 
mitted by  the  U.S.  Trade  Representative.  Once  consultation  be- 
tween congressional  committees  and  the  United  States  Trade  Rep- 
resentatives have  concluded,  but  no  later  than  March  31  of  each 
year,  the  Trade  Representative  will  submit  a  final  list  of  binational 
panel  and  extraordinary  challenge  committee  members  to  the 
House  Ways  and  Means  Committee  and  the  Senate  Finance  Com- 
mittee. These  individuals  will  be  eligible  to  serve  on  binational 
panels  and  extraordinary  challenge  committees  convened  during 
the  one  year  period  beginning  on  April  1  of  that  same  year.  In 
order  for  an  individual  to  be  on  this  final  list,  however,  the  con- 
gressional committees  must  be  given  the  person's  name  at  least  15 
days  before  the  date  on  which  the  final  candidate  list  is  submitted 
to  the  congressional  committees.  The  use  of  the  consultation  proc- 
ess described  in  the  implementing  bill  poses  no  constitutional  objec- 
tions, because  unlike  the  situation  in  Buckley  and  Synar  the  Con- 
gress is  not  attempting  to  dictate  who  obtains  the  appointments. ^^° 

Paragraph  5  of  section  405(a)  provides  for  additions  as  required 
to  the  final  roster  lists  to  be  made  as  necessary  by  the  interagency 
group,  but  in  no  event  to  take  effect  later  than  October  1  of  that 
year.  These  additions  will  be  submitted  to  congressional  commit- 
tees for  consultation  in  a  manner  similar  to  that  required  for  the 
original  lists  each  year.  New  rosters  of  possible  candidates  for  bina- 
tional panels  and  extraordinary  challenge  committees  must  be  sub- 
mitted each  year  by  the  U.S.  Trade  Representative.  Paragraph  6  of 
section  405(a)  designates  the  U.S.  Trade  Representative  as  the  U.S. 


Service  on  Presidential  Commissions,  53  Univ.  of  Chic.  L.  REV.  993  (1986).  Without  statutory 
authority  to  participate  federal  judges  are  barred  from  participation  by  the  canons  of  judicial 
ethics.  The  Code  of  Conduct  for  United  States  Judges,  adopted  by  the  Judicial  Conference  of  the 
United  States,  bars  participation  in  arbitration  cases.  Code,  Canon  5(E).  See  Testimony  of  Joseph 
Griffin,  on  Behalf  of  the  American  Bar  Association,  supra  note,  at  29-30.  See  also  Opinion  of  the 
General  Counsel,  International  Trade  Commission,  supra  note  23,  at  46. 

•29  See  Statement  of  Administrative  Action  at  118. 

'^°  See  note  89,  supra. 
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official  charged  with  actually  making  the  selection  of  individuals 
for  the  rosters  of  potential  panelists  and  committee  members  (sub- 
ject to  the  procedures  described  above),  as  well  as  making  the  selec- 
tion on  behalf  of  the  United  States  of  individuals  to  serve  on  the 
particular  panels  or  committees  actually  convened. 

In  recognition  that  panels  or  committees  may  have  to  be  con- 
vened immediately  after  the  FTA  enters  into  force,  paragraph  7 
provides  authority  for  the  U.S.  Trade  Respresentative  to  appoint 
roster  members  for  panels  and  committees  eligible  to  serve  until 
such  time  as  a  permanent  list  of  roster  candidates  is  submitted  to 
the  appropriate  congressional  committees  by  the  U.S.  Trade  Repre- 
sentative. Once  sleeted,  of  course  these  panelists  or  committee 
members  will  serve  until  the  review  is  completed,  even  after  the 
permanent  list  is  subsequently  submitted. 

Subsection  (b)  of  section  405  provides  that  U.S.  members  of 
panels  or  committees  will  not  be  considered  to  be  employees  or  spe- 
cial employees  of,  or  otherwise  affiliated  with,  the  U.S.  govern- 
ment. 

Subsection  (c)  of  section  405  provides  immunity  to  panelists  for 
acts  performed  as  panelists  or  committee  members. 

Subsection  (d)  of  section  405  authorizes  the  administering  author- 
ity, the  ITC,  and  the  U.S.  Trade  Representative  to  promulgate  such 
regulations  as  are  necessary  or  appropriate  to  carry  out  their  re- 
sponsibilities under  Chapters  18  and  19  of  the  FTA. 

Subsection  (e)  of  section  405  authorizes  the  President  to  establish 
a  United  States  Secretariat  within  any  department  or  agency  of 
the  government.  The  President  will  be  able  to  choose  which  depart- 
ment or  agency  the  Secretariat  will  be  housed  in — as  long  as  it  is 
one  reasonably  related  to  the  Secretariat's  purpose  and  functions. 
The  Secretariat,  however,  will  operate  under  the  oversight  of  the 
interagency  group.  The  Secretariat  is  established  as  required  by 
the  FTA,  to  facilitate  the  operation  of  Chapters  18  and  19  of  the 
FTA  and  the  binational  panels  and  extraordinary  challenge  com- 
mittees established  by  the  FTA. 

Section  Jf06  of  the  bill  contains  the  authorization  for  appropria- 
tions for  the  United  States  Secretariat  and  the  binational  panels 
and  extraordinary  challenge  committees.  Monies  are  specifically 
appropriated  to  whichever  department  or  agency  the  United  States 
Secretariat  will  be  housed  in  for  the  Secretariat's  operations.  Addi- 
tional monies  are  specifically  appropriated  to  the  Office  of  the 
United  States'  Trade  Representative  to  fund  the  United  States' 
share  of  expenses  of  binational  panels  and  extraordinary  challenge 
committees.  These  funds  may  be  transferred  by  the  Trade  Repre- 
sentative to  another  department  or  agency  of  the  United  States  if 
necessary  to  facilitate  payment  of  these  expenses. 

Section  J^07  of  the  bill  provides  for  testimony  and  production  of 
papers  in  matters  before  extraordinary  challenge  committees. 
Where  a  person  alleges  in  an  appeal  to  an  extraordinary  challenge 
committee  that  a  member  of  the  binational  panel  was  guilty  of 
gross  misconduct,  bias  or  a  serious  conflict  of  interest,  or  otherwise 
materially  violated  the  rules  of  conduct  for  the  panel,^^^  the  ex- 


'3>  Article  1904(13Ka)(i). 
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traordinary  challenge  committee  is  given  the  power  to  take  steps 
as  may  be  necessary  to  determine  the  veracity  of  the  allegation. 
This  includes  being  able  to  obtain  documents  and  compel  testimo- 
ny. 

Section  408  of  the  bill  provides  procedures  for  a  United  States 
person  to  obtain  binational  panel  review  of  a  final  antidumping  or 
countervailing  duty  determination  by  a  Canadian  authority.  Under 
subsection  (a),  requests  on  behalf  of  the  United  States  must  be 
made  by  the  tJnited  States  Secretary  of  the  Secretariat.  A  United 
States  person  wishing  to  have  panel  review  must  ask  the  United 
States  Secretary  within  30  days  after  publication  of  the  final  deter- 
mination in  question  ^^^  ^q  make  such  a  request.  To  protect  parties 
who  have  served  a  timely  request  on  the  Secretariat,  receipt  by  the 
United  States  Secretary  of  the  person's  request  for  the  U.S.  to  seek 
panel  review  is  deemed  a  request  for  panel  review  under  Article 
1904(4)  of  the  FTA.  When  the  United  States  Secretary  is  asked  by  a 
person  to  file  a  request  for  panel  review,  the  Secretary  must  notify 
all  interested  persons  that  it  has  been  so  asked,  as  provided  in  sub- 
section (c)  of  section  408. 

FEDERAL  ADVISORY  COMMITTEE  ACT  OF  1972 

The  Committee  finds  that  this  legislation  does  not  create  any 
new  advisory  committee  within  the  meaning  of  the  Federal  Adviso- 
ry Committee  Act  of  1972. 

OVERSIGHT  FINDINGS 

The  Committee  makes  no  oversight  findings  with  respect  to  this 
legislation. 

In  regard  to  clause  2(1)(3)(D)  of  rule  XI  of  the  Rules  of  the  House 
of  Representatives,  no  oversight  findings  have  been  submitted  to 
the  Committee  by  the  Committee  on  Government  Operations. 

STATEMENT  OF  THE  COMMITTEE  ON  GOVERNMENT  OPERATIONS 

No  statement  has  been  received  on  the  legislation  from  the 
House  Committee  on  Government  Operations. 

NEW  BUDGET  AUTHORITY 

In  regard  to  clause  2(1)(3)(B)  of  rule  XI  of  the  Rules  of  the  House 
of  Representatives,  the  bill  creates  no  new  budget  authority  on  in- 
creased tax  expenditures  for  the  Federal  judiciary. 

INFLATIONARY  IMPACT  STATEMENT 

Pursuant  to  clause  2(1)(4)  of  rule  XI  of  the  Rules  of  the  House  of 
Representatives,  the  committee  feels  that  the  bill  will  have  no  fore- 
seeable inflationary  impact  on  prices  or  costs  in  the  operation  of 
the  national  economy. 

COST  ESTIMATE 

In  regard  to  clause  7  of  rule  XIII  of  the  Rules  of  the  House  of 
Representatives,   the  cost  estimate  of  the  Congressional  Budget 
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Office  is  contained  in  Part  I  of  the  report,  filed  by  the  Committee 
on  Ways  and  Means. 

STATEMENT  OF  THE  CONGRESSIONAL  BUDGET  OFFICE 

Pursuant  to  clause  2(1)(3)(C)  of  rule  XI  of  the  Rules  of  the  House 
of  Representatives,  and  section  403  of  the  Congressional  Budget 
Act  of  1974,  the  cost  estimate  on  H.R.  5090,  prepared  by  the  Con- 
gressional Budget  Office,  has  been  received  and  filed  by  the  Com- 
mittee on  Ways  and  Means. 

COMMITTEE  VOTE 

On  August  2,  1988,  the  Committee — with  a  quorum  of  members 
being  present — favorably  reported  H.R.  5090  by  voice  vote. 

CHANGES  IN  THE  EXISTING  LAVV^  MADE  BY  THE  BILL,  AS  REPORTED 

In  compliance  with  clause  3  of  rule  XIII,  of  the  Rules  of  the  U.S. 
House  of  Representatives,  changes  in  existing  law  made  by  the  bill, 
as  reported,  are  shown  in  Part  1  of  the  report,  filed  by  the  Committee 
on  Ways  and  Means. 
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